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UPON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF ARIZONA 


BRIEF FOR THE APPELLEES 


OPINION BELOW 


The district court wrote no opinion. Its findings of 
fact and conclusions of law are to be found at pages 129- 
144 of the record. 

JURISDICTION 


This is an appeal from a final judgment of the District 
Court of the United States for the District of Arizona 
entered on Mareh 11, 1940 (RR. 145), adjudging appel- 
lants guilty of contempt for the violation of a final de- 
eree of said court entered June 29, 1935, and an order of 
said court pursuant to said decree entered December 9, 
1935 (R. 133), in a cause pending in said court en- 
titled ‘‘United States of America, plaintiff v. Gila Val- 

(1) 
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ley Irrigation District, et al., defendants,’’ and num- 
bered Globe-Equity No. 59. The jurisdiction of the 
district court was originally invoked under section 
24 (1) of the Judicial Code, as amended, 28 U. 8. C., 
sec. 41 (1) (R. 5). The district court retained juris- 
diction to administer the decree (R. II, pp. 112-118; Br. 
App. p. vii).* The present contempt proceedings were 
instituted pursuant to those provisions of the decree. 
The jurisdiction of this Court is invoked under section 
128 of the Judicial Code, as amended, 28 U. 8. C., see. 
225 (a). 


QUESTIONS PRESENTED 


1, Whether the federal court in Arizona, in a suit 
brought by the United States to have its direct diver- 
sion and storage rights in the waters of the Gila River 
judicially determined and protected as against other 
diverters in Arizona and New Mexico (who personally 
appeared and asked for cross relief), had jurisdiction 
to inquire into and determine the rights of New Mex- 
ico water users so as to prevent them from encroaching 
on the rights of the United States and the other 
diverters in Arizona, 

2. Whether, in order to prevent the New Mexico de- 
fendants from diverting water to the prejudice of the 

*The 1985 deeree, and the annual reports of Water Commissioner Firth 
to the district court for the years 1936-1938, which are part of the record, 
have not been printed as part of the transcript. However, copies of the 
decree prepared by the Government Printing Office have been filed with 
the Clerk as Volume II, and mimeographed copies of the reports as Vol- 
umes III, IV and V of the transeript (R. pp. iii, 283). References herein 
will be to the printed or mimeographed copies (R. II, I1I, IV, V) and also 
to exeerpts from these volumes which have been set out in the appendix 


to appellants’ brief (Br. Appendix) and the appendix to this brief (infra, 
pp. 69-75). <All record citations hereiu are to Volume IJ unless otherwise 


indicated. 


3 


downstream users in Arizona, the court had jurisdic- 
tion (a) to order the New Mexico diverters to install 
and maintain locks and measuring devices on their 
headgates in New Mexico, and (b) to appoint a water 
commissioner to see that the provisions of the decree 
were respected by water users in both states. 

3. Whether the State of New Mexico was an indis- 
pensable party to the suit. 

4. Whether an adjudication of the water rights of the 
New Mexico defendants, when made by the Arizona court 
for the purpose of protecting direct diversion and stor- 
age rights of water users in Arizona, is binding on suc- 
cessors in interest in New Mexico, on the theory (a) that 
an injunction may be made to bind successors in interest, 
or on the theory (b) that all New Mexico water users 
under the Sunset Canal are bound by the provisions of 
the decree against the Sunset Canal Company. 

5. Whether the federal court in Arizona, in a con- 
tempt proceeding brought to enforce the aforesaid de- 
cree, erred in overruling a motion by certain New Mexico 
defendants to quash the service made on them in New 
Mexico as officials of the Sunset Canal Company. 


6. Whether the court’s judgment that the appellants 
have disobeyed the decree and subsequent orders of the 
court and the water commissioner is supported by admis- 
sions in the pleadings and by the evidence. 

7. Whether the court erred in placing on the appel- 
lants ‘‘the burden of going forward”’ with the evidence. 

8. Whether the court properly rejected appellants’ 
offer to prove that the diversion of water in New Mexico 
did not injure the water users in Arizona. 
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9. Whether the court abused its discretion in impos- 
ing a $100.00 fine on each of the appellants rather than 
in imprisoning them. 


STATEMENT 


The present contempt proceedings grow out of viola- 
tion of a decree entered in a suit brought by the Govern- 
ment. in 1925 to have its water rights in the Gila River 
judicially determined. 

The Gila River rises in New Mexico and flows in a 
westerly direction across Arizona. It runs through the 
San Carlos, Apache, and Gila River Indian Reservations 
and joins the Colorado River at Yuma (map, R. II, 
plate 1, following p. 17). The waters of this stream 
were used by the Indians for irrigation purposes long 
before the arrival of the white man (R. 6). The 
early pioneers put the water to a similar use (R. 10). 
With the increased development of irrigation the ques- 
tion of water priorities became one of great importance. 

As early as 1910, the federal Government began an 
investigation of the situation with a view to protecting 
the rights of the Pima and other Indians residing on 
the Gila River Indian Reservation in central Arizona. 
In 1916 Congress passed legislation which made it pos- 
sible to effect a partial adjustment of priority claims in 
that area: it authorized the construction of the Florence- 
Casa Grande Project for the irrigation of white- and 
Indian-owned lands in central Arizona, but only on con- 
dition that the diversion rights of the interested parties 
should be satisfactorily adjusted, either by agreement or 
by court action.’ The resulting agreement (R. 15-17), 


7 Act of May 18, 1916, c. 125, 39 Stat. 123, 130-131. 
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while effective as between the parties, did not include 
water user's under other projects further upstream, and 
these upstream diversions rendered the available water 
supply inadequate to irrigate the lands in central 
Arizona. 

Therefore, in order to provide additional facilities, 
Congress in 1924 authorized the construction of the 
Coolidge Dam and Reservoir, as a part of the San 
Carlos Project, to impound water for the supple- 
mental irrigation of the Gila River Indian Reserva- 
tion lands.’ It was apparent, however, even at the 
time that this act was passed, that the requirements of 
irrigable lands along the Gila River exceeded the 
amount of water normally available for direct diver- 
sion. There were, in addition to the 100,000 acres in 
the San Carlos Project, some 3,000 acres of Indian 
land at Gila Crossing further downstream, and some 
42,000 acres upstream [1,300 acres in the Winkelman 
Valley, 1,000 acres in the San Carlos Reservation, 
32,000 acres in the Safford Valley, and 8,000 acres in 
the Dunean-Virden Valley] (Map R. III, plate 1). 
Since the San Carlos Project was located comparatively 
far downstream, the Government realized that the con- 
struction of this costly project would not insure an 
adequate supply of water for the Gila River Indian 
Reservation unless the upstream diversions were care- 
fully regulated. To that end the United States in 
1925 instituted a suit in the federal district court in 
Arizona to have its water rights in the Gila River 
judicially determined (R. 2-25). 


2 Act of June 7, 1924, c. 288, 43 Stat. 475. 
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In its bill the United States, on behalf of itself and 
the Pima and Apache Indians, claimed water rights as 
of various dates: some rights were based on imme- 
morial appropriation by the Indians; other rights were 
based on the doctrine of the Winters case, 207 U.S. 
064 (1908) ; and still other rights were based on subse- 
quent appropriations and purchases (R. 6-23). The 
Government also claimed a separate right to store 
waters in the San Carlos Reservoir (R. 21, 23). 

Approximately 2,000 persons, individual and corpo- 
rate, who claimed some right to divert, appropriate, 
or use the waters of the Gila River, whether in Ari- 
zona or New Mexico, were named as parties defend- 
ant (R. 4). But the large canal companies which 
made the actual diversions and supphed water to the 
individual users in the several districts were the pri- 
mary defendants. This fact is illustrated by the form 
of the complaint, the name of the canal company be- 
ing listed first and separated by a colon from the 
names of the individual stockholders (water users) of 
that particular canal, e. g., ‘“Sunset Canal Company: 
Florentino Billaba, C. M. Brooks, R. W. Brooks 
[ete.]’? CR. 38-4). 

The bill alleged that the defendants’ claims were in 
conflict with and adverse to the rights of the United 
States, and if exercised would so diminish the volume 
of water m the river as to deprive the United States 
of its prior rights (R. 24); and that the Government’s 
rights could not be properly ascertained or protected 
until the rights of all parties were ‘‘judicially deter- 
mined’’ (R, 24). It was, therefore, prayed that the 
court, by its decree, ‘‘determine’’ the rights of the par- 
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ties to the waters of the Gila River and its tributaries, 
and that ‘“‘the Court decree to the United States the 
water rights hereinabove set forth as owned and 
claimed by the United States, and quiet its title 
therein, and enjoin said defendants and each of them 
from interfering therewith’’ (R. 25). 

The suit was particularly complex for several rea- 
sons. In the first place many diverters claimed a cer- 
tain quantity of water as of one date and an addi- 
tional amount as of a later date. The value of the 
later appropriations depended on the available water 
supply and intervening appropriations made by other 
claimants. In the second place the dates of individual 
appropriations within each valley varied considerably, 
so that it could not be said that the demands of any 
particular valley as a unit had to be satisfied first. Be- 
sides these practical difficulties (generally present in 
water controversies involving rights in large rivers), 
there was also a jurisdictional problem caused by the 
fact that a small part of the Duncan-Virden Valley 
extends eastwardly across the state line into New Mex- 
ico, placing within the latter state approximately 
2,800 of the 143,000 acres involved in the litigation. 
Water for approximately all of these 2,800 acres is 
diverted by the Sunset Canal Company, a primary de- 
fendant, which also carries water into Arizona (R. 3). 

Francis C. Wilson (the New Mexico water commis- 
sioner) seems to have agreed that the suit should be 
brought in Arizona, and acted as counsel for the New 
Mexico defendants (R. 26-28). The several defendants, 
those in New Mexico as well as those in Arizona, entered 


* Italics are ours throughout this brief. 
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a general appearance, either in person or through their 
counsel. They answered the Government’s complaint, 
and by way of cross-relief asked that their rights be 
ascertained as against the United States and as among 
themselves (R. 29-44). 

Beeause of the number of parties involved and the 
quantity of evidence heard, the litigation continued for 
a period of ten years. Finally in 1935, on the basis of 
evidence then available, the parties ‘‘adjusted and set- 
tled their respective claims as between each other,’’ 
signed a ‘‘stipulation for and consent to the entry of a 
final deeree,’’ and asked the court to adopt as its findings 
and to enter as its decree the stipulation which set forth 
‘“‘the respective rights of all parties (R. I, p. 1 follow- 
ing decree; Br. Appx. p. vii). The court, pursuant to 
this stipulation, entered its deeree on June 29, 1935, and 
retained jurisdiction to enforce and implement its 
decree (R. II, 112, 113; Br. Appx. iv—vit). 

The decree describes in detail the nature and extent 
of the rights owned by each party and the land upon 
which the water may be used (Art. V, R. IT, 12-105; Br. 
Appx. il); provides for the appointment of a water 
commissioner to carry out and enforce its provisions, 
with power to cut off water from the ditches of persons 
who disobey his orders; requires each diverter to install 
and maintain measuring and locking devices (Art. XI, 
R. IT, 112; Br. Appx. iv-v) ; enjoins all parties, their 
assigns, suecessors in interest. servants, agents, attor- 
neys and all persons claiming by, through or under them 
and their suecessors, from asserting or claiming, as 
against the pamiies, atty Tight, title or mtemesmeexcept 
the rights determined and allowed in the decree; per- 
petually enjoins each from diverting, taking or interfer- 
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ing with the waters of the river so as to prevent or 
interfere with the diversion or use by other parties as 
provided in the decree; and provides that the decree 
shall inure to the benefit of grantees, assigns, and suc- 
cessors in interest of the owners of rights and the 
parties to the decree (Art. XITT, R. 11, 113; Br. Appx. 
v-Vl1). 

After the entry of the decree the court appointed C. A. 
Firth as water commissioner and, on December 9, 1935, 
directed that an annual assessment of 13¢ per acre be 
collected from each water user to meet the expenses of 
administering the decree (R. 58). No water was to be 
delivered ‘‘to any party entitled to divert so long as 
such diverter remains in default in the payment of any 
of its share of the said 18¢ per acre’’ (R.59). The com- 
missioner was also ordered and directed to have each 
party entitled to divert water install, at his or its own 
expense, adequate and substantial headgates with ade- 
quate locking facilities and accurate measuring and auto- 
matic recording devices on or before March 1, 1936 
(ie 59). 

These orders were compled with by the New Mexico 
as well as the Arizona defendants (R. 138). During the 
next three years—from January 1, 1936, to January 1, 
1939—the waters of the Gila River were apportioned tm 
conformity with the provisions of the 1935 decree and 
subsequent orders of the court (R. 188-140). During 
this period the Sunset Canal Company collected the 13¢ 
assessment from all water users under its system, those 


© 


in New Mexico as well as those in Arizona (IR. 138-139) .* 


* Approximately 95% of the water which is diverted from the 
Gila River and which is used on lands of the New Mexico de- 
fendants passes through the canals of the Sunset Canal Company. 
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But in the fall of 1988 certain water users in New 
Mexico, and particularly the officers of the Sunset Canal 
Company, became dissatisfied with the 1935 decree and 
appealed to the Interstate Streams Commission of New 
Mexico for relief from its provisions (R. 223-225). 
That Commission, after an ex parte investigation, de- 
cided that the decree was inequitable and void, and in- 
structed the New Mexico State Engineer to take over 
the administration of the waters of the Gila River (R. 
95-97). Acting pursuant to these instructions and as- 
serting that the Arizona court was without jurisdiction, 
the state engineer purported to establish a water district 
and appointed a water master to supervise the distribu- 
tion of the waters of the Gila River among water users 
in New Mexico (R. 92-93). 

The Sunset Canal Company thereupon refused to 
pay the 13¢ assessment for the coming year (Rt. 140). 
- Being in default and his demand having been refused, 
Water Commissioner Firth, on January 1, 1939, locked 
the headgates of the Sunset Canal Company and re- 
fused to deliver any water until the assessments were 
paid (R. 140). 

The Governor of New Mexico, stating that the ad- 
ministration of the river by C. A. Firth was unlawful 
and an imvasion of the sovereign proprietary interests 
of New Mexico, countered with an order directing the 
Chief of the State Police to cause Firth to desist from 
administering the waters of the stream, and put Mc- 
Clure, the State Engineer, in full possession of the 
facilities for administering the stream (R. 94-95). 
Firth was requested to hand over the keys to the head- 
gates and other devices, but he refused. The police 
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officer, on January 4, 1939, cut off the locks and opened 
the headgate (R. 141, 218). Thereafter the waters 
were diverted and used by the appellants without 
regard for the 1935 decree (R. 141-142, 215). 

It having become apparent that the New Mexico 
water users no longer intended to abide by the 1935 
decree, Water Commissioner Firth and the United 
States Attorney for the District of Arizona asked the 
court below to issue a rule directing the present appel- 
lants and certain other New Mexico water users, who 
were parties to the 1935 decree, to show cause why 
they should not be adjudged in contempt of court (KR. 
46-62). The rule was issued (R. 64), responses were 
filed (R. 77, 99), and evidence was taken (R. 167-278). 
On February 6, 1940, the district court found that the 
respondents had violated the terms of the decree and 
orders of the court and that they were in contempt (R. 
108-109). On March 11, 1940, a judgment was entered 
adjudging the Sunset Canal Company and the present 
appellants guilty of contempt and fining each of them 
$100.00 (R. 145-146). 


SUMMARY OF ARGUMENT 


I 


A. That a court has jurisdiction to prevent a de- 
fendant from committing acts outside the state which 
encroach upon rights within the state is well estab- 
lished. Salton Sea Cases, 172 Wed. 792 (C. C. A. 9, 
1909), certiorari denied 215 U. S. 603; New Jersey v. 
New York City, 283 U. S. 473, 482 (19381); Great 
Falls Manufacturing Co. v. Worster, 23 N. H. 462 


261786—40—_—-2 
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(1851). ‘The mere fact that the injunction may affect 
one’s rights in, or use of, real property m another state 
does not deprive the court of jurisdiction. Massie v. 
Watts, 6 Craneh 148 (1810) ; Western Union Telegraph 
Co. v. Louisville &@ N. R. Co., 201 Fed. 946 (CW. D. Ky. 
1913), aff'd 207 Fed. 1 (C. C. A. 6, 1913). Wtytherefore 
follows that the federal court m Arizona, in a suit 
brought by the United States to have its direct diversion 
and storage rights in the waters of the Gila River judi- 
cially determined and protected as against other di- 
verters in Arizona and New Mexico (who personally 
appeared and asked for cross relief), had jurisdiction 
to inquire into and determine the rights of New 
Mexico water users so as to prevent them from en- 
croaching upon the rights of the United States and 
the other diverters in Arizona. Miller dt Lux Vv. 
Rickey, 127 Fed. 573 (C. C. Nev. 1904), 146 Fed. 
574 (C. C. Nev. 1906); Rickey Land & Cattle Co. v. 
Miller & DTruv, 152 Fed. 11 (C. C. A. 9, 1907), 218 
U. S. 258 (1910); Vineyard Land & Stock Co. v. 
Tan False@sak. L. dew. Co., 255 Fed, 9G aCwae gs, 
1917) ; United States vy. Walker River Irr. Dist., 11 F. 
Supp. 158, 162 (Nev. 1935); Willey v. Decker, 11 
Wyo. 496, 73 Pac. 210 (1903); Taylor v. Hulett, 15 
Tdatier?65, 97 Pac. 37 (1908). 

The very nature of the subject matter, especially 
where storage rights are involved, renders it impossi- 
ble to decide whether rights of diverters in Arizona 
are being encroached upon without first determining 
the rights of the New Mexico defendants. And di- 
version rights in Arizona cannot be adequately pro- 
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tected except by an injunction restraining the New 
Mexico defendants from taking water in excess of 
their lawful rights. Therefore, while the injunction 
indirectly determines the water rights of users in 
New Mexico, the whole purpose of the decree is to 
protect rights within the State of Arizona, a matter 
which is admittedly within the jurisdiction of the 
federal court of that state. Any decree less broad 
would not protect direct diversion and storage rights 
of the water users in Arizona. 

B. The court also had jurisdiction to that same end 
to require locks and measuring devices to be installed 
in New Mexico and to appoint a water commissioner 
to carry out the provisions of the decree. Vineyard 
Land & Stock Co. v. Twin Falls S. R. L. & W. Co., 
245 Fed. 9, 27-29 (1917) ; Salton Sea Cases, 172 Fed. 792 
(C. C. A. 9, 1909), certiorari denied 215 U. 8. 603. 

C. The State of New Mexico was not an indispen- 
sable party to the decree. <A court’s power to adjust 
the rights of the parties on an interstate stream, with- 
out the joinder of the states through which the river 
flows, has-been frequently upheld. Rickey Land d& Cat- 
tle Co. v. Miller d& Lux, 218 U. 8. 258, 261 (1910) ; Vine- 
yard Land & Stock Co. v. Twin Falls S. R. L. d&d W. Co., 
245 Fed. 9, 25-26 (C. C. A. 9, 1917) ; Howell v. Johnson, 
89 Fed. 556, 559 (C. C. Mont. 1898); Morris v. Bean, 
146 Fed. 423, 429-430 (C. C. Mont. 1906), aff’d Bean 
v. Morris, 159 Fed. 651 (C. C. A. 9, 1908), aff’d. 221 U.S. 
485 (1911); Finney County Water Users’ Ass’n. v. 
Graham Ditch Co., 1 F. 2d 650, 651-652 (Colo. 1924). 
To hold that a state is an indispensable party would 
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make it impossible for private litigants to protect their 
appropriation rights in an interstate stream. No such 
result is required, especially since no interest of the 
state is adjudicated by a decree fixing the rights of the 
several appropriators in the stream. Hinderlider v. 
La Plata Co., 304 U.S. 92, 103 (1938) ; Washington v. 
Oregon, 297 U.S. 517, 528 (1936). 


II 


A. Inasmuch as the present appellants were parties 
to the original decree, it is doubtful whether they can 
absolve themselves of their contumacious conduct by 
asserting that the 1935 decree is not now binding on 
successors in interest in New Mexico. In any event, it 
is subnutted that the decree is in fact binding on suecces- 
sors in interest. Decrees running against successors in 
interest are frequent in water right cases. Ahlers v. 
Thomas, 24 Nev. 407, 56 Pac. 93 (1899); Gale v. 
Tuolumne County Water Co., 169 Cal. 46, 145 Pac. 532 
(1914). That a successor in interest may be adjudged 
in contempt for violating a decree entered by a court 
of another state is illustrated by the case of Pacific 
Inve Stock Co. v. Rickey, 8 F. Supp. 772 (Nev. 1934). 
If an innocent purchaser of water rights in California 
is bound to take notice of a water suit pending in Ne- 
vada, and the Supreme Court has so intimated, Rickey 
Land & Cattle Co. v. Miller & Lux, 218 U.S. 258, 262- 
263 (1910), there would appear to be no reason why a 
New Mexico successor in interest should not be required 
to take notice of an Arizona decree enjoining his 
grantor from impinging upon the rights of appropria- 
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tors in Arizona. If it be held that the Arizona court’s 
decree may be thwarted by a mere transfer of rights 
from one New Mexico defendant to his successor in in: 
terest, then the forward steps which this Court took in 
adapting legal theories to realities in the Miller & Lux 
and Vineyard Land & Stock Company cases will have 
been nullified. It will mean that the courts, with the 
possible exception of the Supreme Court, are impotent 
to protect downstream users on an interstate stream. 

B. Whatever be the effect of an injunction on suc- 
cessors in interest, it is submitted that all New Mexico 
water users, whether parties to the original suit or not, 
who use water under the Sunset Canal, are bound by the 
provisions of the 1935 decree against the Sunset Canal 
Company. This follows from the fact that a canal or 
ditch company can sue or be sued on behalf of its water 
users and the latter will be bound by the ensuing judg- 
ment, even though they were not parties to the suit. 
Montezuma Canal v. Smithville Canal, 218 U. 8. 371, 
382 (1910) ; La Luz Com. Ditch Co. v. Town of Alamo- 
gordo, 34.N. Mex. 127, 134-135, 279 Pac. 72 (1929) ; River- 
side Water Co. v. Sargent, 112 Cal. 230, 235, 44 Pac. 560 
(1896). The Sunset Canal Company was a party to the 
1925 litigation (R. 3), and its rights were determined by 
the 1935 decree (R. II, Article VIII). This means that 
all New Mexico water users under the Sunset Canal are 
bound by the decree against the Company. 

Because of their conduct during the tigation, and 
since the decree was entered in 1935, the appellants are 
estopped to deny the corporate existence of the Sun- 
set Canal Company. Tulare Irrigation District Vv. 
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Shepard, 185 U. 8. 1 (1902). Furthermore, that com- 
pany is an existing corporation. It was organized in 
1903 (R. 241); it has since transacted business, and 
continues to transact business, as a corporation (R. 13], 
143. It wasa ‘quasi public’ rather than a “‘private cor- 
poration.”? Albuquerque Land Lrrigation Co. v. Gutier- 
rez, 10 N. M. 177, 250, 61 Pac. 357 (1900), aff’d 188 U. 8. 
545 (1903). Henee, it was not affected by the New Mex- 
ico statute of 1921 dissolving all ‘‘private corporations”’ 
which had failed to file annual reports. It was in any 
event a “‘community ditch,’’ which under New Mexico 
law is suable as a corporation. N.M. Stat. Ann. (Comp. 
1929), see. 151-414; Reeord 193, 196; In re Dewxter- 
Greenfield Drainage District, 21 N. M. 286, 304, 154 
Paerss2eGolo): 
JU 


A. Inasmuch as the Sunset Canal Company, as a body 
corporate, and Parley P. Jones, R. W. Brooks, and 
Rachel] Jensen, individually, subjected themselves to the 
jurisdiction of the Arizona court prior to the entry of 
the 1985 decree, and in view of the fact that a contempt 
proceeding to enforce a decree is a part of the main 
action, service de nove is not required—notice alone 
suffices. Leman v. Kreutler-Arnold Co., 284 U. 8S. 
448 (1932). 

B. That the appellants had disobeyed the decree and 
subsequent orders of the court and the water commis- 
sioner, and were therefore in contempt, is apparent 
from the admissions in the pleadings and the evidence 
CR. 52, 53, 55, 58-59, 86). 
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C. The verified affidavits and the order to show cause 
established a prima facie case of contempt. The court 
was therefore correct in placing upon the respondents 
‘“‘the burden of going forward’’ with the evidence (R. 
167-169). Even if this ruling be construed as requiring 
them to assume the ‘‘burden of proof’’, it was not er- 
roneous, because the answer admitted violations of the 
decree and set up defenses which as a matter of law 
were insufficient. Oriel v. Russell, 278 U. S. 358 
(1929). ‘Theirs was the task of proving matters in con- 
fession and avoidance. In re Cashman, 168 Fed. 1008 
(S. D. N. Y. 1909). 

D. The court below properly rejected appellants’ 
offer to prove that the diversion of water in New Mexico 
did not injure water users in Arizona. A withdrawal 
of water in excess of rights fixed by a decree cannot be 
defended by an offer of proof that the excessive with- 
drawals were not injurious. The other parties may 
insist upon their adjudicated rights. Wyonung v. Colo- 
rado, 309 U.S. 572, 581 (1940). 

K. he fine of $100.00 imposed upon each of the re- 
spondents, in order to reimburse the court’s officer for 
attorneys’ fees and other expenditures, was entirely 
proper. Toledo Co. v. Computing Co., 261 U.S. 399, 428 
(1923). In fixing the fine of each respondent at $100.00, 
the court did not abuse its discretion. Board of Trade 
of Chicayo v. Tucker, 221 Fed. 305 (C. C. A. 2, 1915). 

F. Congress by statute has conferred upon the federal 
district courts power to punish contempts of their 
authority, either by fine or imprisonment, at their dis- 
cretion. 28 U.S. C. secs. 385, 387. Fines are permis- 
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sible in civil contempt proceedings. Leldman v. Amer- 
icam Palestine Line, 18 F.2d 749 (C.-C. A, 2, 1927). 


ARGUMENT 


In their opening brief the appellants argue that the 
judgement of the court below holding them in contempt 
is erroneous for twelve reasons. An analysis shows 
that these arguments are really three in number: (1) 
those which deny the jurisdiction of the court below to 
enter a decree affecting water rights in New Mexico 
(Br. 21-24, 33-35, 24-32); (2) those which assert that 
the decree is now ineffective because not binding on 
successors in mterest in New Mexico (Br. 33, 42-43) ; 
and (3) those which directly challenge the contempt 
judgment itself (Br. 40-41, 48-52). It is believed that 
repetition may be avoided in the Government’s brief if 
appellants’ twelve arguments are considered under the 
three headings just mentioned. 


I 


The 1935 decree is not void for want of jurisdiction and is 
binding on the New Mexico defendants 


Appellants’ first line of attack is to challenge the 
jurisdiction of the court below to enter the decree on 
which the contempt proceedings were based. They 
contend that the 1935 decree was coram non judice as 
to water users in New Mexico, for three reasons: (a) 
because the court in Arizona had no jurisdiction to 
quiet title to water rights in New Mexico (Br. 21-24) ; 
(b) because it had no jurisdiction to order headgates 
and measuring devices to be installed and supervised 


1] 


in New Mexico (Br. 33-35) ; and (c) because the State 
of New Mexico was an indispensable party (Br. 24— 
32). These contentions will be considered seriatim. 


A. The federal court in Arizona, in order to determine and protect the 
Government’s rights in the waters of the Gila River, had jurisdiction 
to determine the rights of other claimants, including the New Mexico 
defendants, and to enjoin each claimant from diverting water in such a 
way as to encroach upon the superior rights of the other claimants, to 
wit, in an amount in excess of that determined to be rightfully theirs 


When the Government instituted the original action 
in 1925 to have its water rights in the Gila River judi- 
cially determined, it was of course familiar with certain 
landmark decisions which this Court had theretofore 
rendered in controversies involving water rights in 
interstate streams. In fact, cases like Rickey Land &: 
Cattle Co. v. Miller & Lux, 152 Fed. 11 (C. C. A. 9, 
1907) aff’d 218 U.S. 258 (1910), and Vineyard Land & 
Stock Co. v. Twin Falls S. R. L. & W. Co., 245 Fed. 
9 (C. C. A. 9, 1917), were used as a pattern in prepar- 
ing the pleadings and prayer for relief in the 1925 
litigation. Whether the Government deviated from 
those precedents may be best determined by analyzing 
those decisions and comparing the principles there 
announced with the pleadings and decree in the instant 
case, 

The Miller & Lux litigation, in its various stages, is 
particularly instructive. The facts are these: Miller & 
Lux (downstream appropriators in Nevada) brought 
suit in a federal court of that state in 1902 to have their 
water rights determined and to have the defendants 
(upper riparian proprietors in Nevada and California) 
enjoined from diverting the flow of the Walker River 
in subversion of the plaintiffs’ rights. Rickey, a Cali- 
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fornia defendant, challenged the court’s jurisdiction. 
While conceding that it had no 7 rem jurisdiction over 
lands and real estate in California, the Nevada court 
pointed out that it did have im personam jurisdiction 
over the parties and could enjoin the California defend- 
ants from diverting water to the prejudice of down- 
stream appropriators in Nevada. Miller & Lux v. 
Rickey, 127 Fed. 573 (C. C. Nev. 1904), citing Gould 
on Pleading (Hamilton ed.) p. 118; Deseret Irrigation 
Co. v. McIntyre, 16 Utah 398, 406, 52 Pac. 628 (1898) ; 
Willey v. Deckér, 11 Wyo. 496, 73 Pac. 210 (1908) ; 
Lower Kings River Water Ditch Co. v. Kings River & 
Fresno Canal Co., 60 Cal. 408, 410 (1882) ; cf. Zl Paso 
& R. 1. Ry. Co. v. Disirict Court, 36 N. M. 94,8 P. 2d 
1064 (1931). 

While the above suit was pending in Nevada, and 
in order to defeat the jurisdiction of that court, Rickey 
formed the Rickey Land & Cattle Company, assigned 
his rights in California to the new corporation, which 
then brought suit in a state court of California to quiet 
its title to water mghts in the Walker River, naming as 
defendants a number of persons not included in the 
Nevada litigation. Miller & Lux countered by asking 
the Nevada federal court to restrain the Cattle Com- 
pany from the further prosecution of the quiet-title 
action in California. The injunction was granted, the 
court pointing out that ‘‘the flowing waters of the 
Walker river”’ were the subject matter m issue in each 
case, and that the first court to acquire jurisdiction 
should make the determination. Jfiller & Lua v. 
Rickey, 146 Fed. 574, 580-588 (C. C. Nev. 1906). 
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On appeal to this Court, the injunction was sus- 
tained. Rickey Land & Cattle Co. v. Miller d& Lux, 
152 Fed. 11 (C. C. A. 9, 1907). Judge Wolverton, 
speaking for this Court, declared (pp. 15, 17) that the 
original suit by Miller & Lux, in its purpose and ef- 
fect, was one to quiet their title to realty in Nevada, 
and, therefore, properly brought in that state. 
Conant v. Deep Creek & Curlew Val. Irr. Co., 23 Utah 
627, 66 Pac. 188 (1901). Having jurisdiction over the 
res, and the person of the defendants, the Nevada court 
had jurisdiction to protect plaintiffs’ property from 
encroachments by the defendants, whether those en- 
croachments came from within or without the state. 
And, in order to determine whether plaintiffs’ rights 
were being encroached upon, it was necessary to con- 
sider what rights the defendants had acquired under 
California law, whether those rights were prior in 
point of time to those claimed by the plaintiffs, and 
if not, then to settle and quiet plaintift’s title and rights 
thereto. 

The jurisdiction of the Nevada court to ascertain 
the priority rights of the various claimants and to en- 
join the upstream appropriators in California from di- 
verting water in such a way as to infringe upon the 
rights of the downstream appropriators in Nevada was 
subsequently upheld by the Supreme Court. Rickey 
Land & Cattle Co. v. Miller & Lux, 218 U.S. 258 (1910). 
Speaking for a unanimous court (the case having been 
twice argued), Justice Holmes said (pp. 261-263) : 

The alleged rights of Miller and Lux involve 


a relation between parcels of land that cannot be 
brought within the same jurisdiction. * * * 
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Full justice cannot be done and anomalous re- 
sults avoided unless all the rights of the parties 
before the court in virtue of the jurisdiction pre- 
viously acquired are taken in hand. To adjust 
the rights of the parties within the State re- 
quires the adjustment of the rights of the others 
ouksvde of &. * * * 

We are of opinion, therefore, that there was 
concurrent jurisdiction mm the two courts, and 
that the substantive issues in the Nevada and 
California suits were so far the same that the 
the court first seized should proceed to the de- 
termination without interference, on the prin- 
ciples now well settled as between the courts of 
the United States and of the States. Prowé v. 
Starr, 188 U.S. 537, 544. Ha parte Young, 209 
Uses 2s, Vel G2 as 

Jt is urged that the cross bills [filed by inter- 
vening defendants] * * * were not main- 
tainable because not in aid of the defenses to 
the original suit of Miller & Lux. But it might 
very well be, as was shown by the argument for 
the respondents, that even if they admitted the 
right of Miller and Lux still a decree as between 
themselves and other defendants would be neces- 
sary in order to prevent a decice for Miller and 
Lux from working injustice. See further, Ames 
Realty Co. v. Big Indian Mining Co., 146 Fed. 
Rep. 166. The cross bills being maintainable 
the jurisdiction in respect of them follows that 
over the principal bill. 

The jurisdictional objections interposed by the Cali- 
fornia defendants having been thus disposed of by the 
Supreme Court, the case went back to the federal court 
in Nevada for a decision on the merits. That court 
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entered a decree in 1919 adjudging each of the parties 
to the litigation to be ‘‘the owner of the flow and use 
of the several amounts of water appropriated by them 
respectively [as set forth in an incorporated sched- 
ule].’’ The decree also contained these provisions: 
‘Hach and every party to this suit, and their and each 
of their servants, agents and attorneys, and all persons 
claiming by, through or under them, and their succes- 
sors and assigns in and to the water rights and lands 
herein described, be and each of them hereby is forever 
enjoined and restrained from claiming any rights in 
or to the waters of the Walker River * * * except 
the rights set up and specified in this decree, and each 
of the said parties is hereby enjoined and restrained 
from taking, diverting or interfering in any way with 
the waters of the Walker River or its branches or trib- 
utaries so as to in any way, shape or manner interfere 
with the diversion, enjoyment and use of the waters 
of any of the other parties to this suit as set forth in 
this decree * * * The State Engineer of the State 
of Nevada is hereby appointed a commissioner to ap- 
portion and distribute the waters of the Walker River, 
its forks and tributaries, in the States of Nevada and 
California, in accordance with the provisions of this 
crecree, H's 

The principles of law announced and applied in the 
Miller & Lux case were reaffirmed by this Court in 
Vineyard Land & Stock Co.v. Twin Falls, S. BR. L. & W. 


5’This decree has withstood subsequent assaults made by the 
California defendants and by their successors in interest. See 
Pacific Live Stock Co. v. Rickey, 8 F. Supp. 772, 773, (7-778 
(Nev. 1934). Its validity was conceded in United States v. 
Walker River Irr. Dist., 11 F. Supp. 158, 162 (Nev. 1935). 
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Co., 245 Fed. 9 (C. C. A. 9, 1917), a case involving con- 
flicting claims to the waters of the Salmon River. That 
suit was brought in a federal court in Idaho by the 
downstream appropriators against certain stock raisers 
upstream in Idaho and Nevada. The trial court con- 
cluded that the defendants had some priority rights, 
described the lands to which their appropriations were 
appurtenant, and permitted the plamtiffs to impound 
the surplus waters in their downstream reservoir. The 
decree required the defendants to install automatic 
measuring deviees which the plaintiffs were authorized 
_to inspect at all times. The court retained jurisdiction 
to issue necessary orders and to appoint a water com- 
nussioner to make distribution in accordance with the 
terms of the decree. The Nevada defendants appealed, 
contending that the Idaho court lacked jurisdiction to 
enter the foregoing decree. In affirming the decree, this 
Court said (pp. 25, 29): 

The question is presented as to the extent to 
which the judgment and decree of a court ex- 
ercising jurisdiction in one state may become 
operative in another. * * * There is no at- 
tempt by the decree to quiet the defendant’s 
title to its appropriations, but only to determine 
what they were and to what lands applicable, 
with a view to doing justice between the parties. 
It is furthermore necessary, to protect the plain- 
tiffs against the encroachments of defendant, 
that the water be measured. The proper meas- 
urement is a duty personal to the defendant. It 
was altogether appropriate, therefore, that the 
court impose upon the defendant the obligation 
of installing automatic measuring devices, and, 
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for the protection of the plaintiffs, these should 
be subject to their inspection. So it is respecting 
rules regulating the manner of diverting, meas- 
uring, and distributing the water and the keep- 
ing of records of the amount of water diverted, 
ete. These were all directions of the court oper- 
ating in personam, and not directly upon the 
res, and were and are within the court’s equi- 
table jurisdiction to determine and declare. 

It is submitted that the pleadings and the decree in 
the instant case do not differ in any essential aspects 
from the pleadings and deerees which this Court ap- 
proved in the foregoing cases. For example, in its 
prayer for relief in this case, the Government asked 
that the Arizona and New Mexico defendants be re- 
quired to answer the complaint and to ‘‘set up fully 
their claims to the waters’”’ of the Gila River, that the 
court by its decree ‘‘determine”’ the rights and priori- 
ties of the various claimants, and that the court decree 
to the United States the water rights set forth in its 
bill of complaint, and ‘‘quiet its title therein, and enjoin 
said defendants and each of them from interfering 
therewith” (R. 25). It was of course necessary, before 
such relief could be granted, to ‘‘determine’’ the priority 
rights of other claimants, inasmuch as the United 
States did not base its cntire claim on a single immemo- 
rial appropriation. It claimed, for example, additional 
water rights with priorities between 1846 and 1924, in- 
cluding a storage right sufficient to fill the Coolidge 
Reservoir (1,285,000 acre feet)—the latter with an al- 
leged priority not later than 1896 (R. 22-23).° In order 


*In the consent decree the priority date as against the defend- 
ants in this decree was fixed as of 1924 (R. II, 105; infra p. 69). 
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to determine just what rights the Government acquired 
under these later appropriations, it was necessary for the 
court to ascertain what intervening rights had been per- 
fected by the several defendants, and if the reservoir 
was to have any utility to see that no unlawful diver- 
sions were made upsiream. Since the defendants an- 
swered the complaint and asked for cross-relief as 
against the Government and as against each other, 
there was no reason why the court below, with personal 
jurisdiction over all parties, should not enjoin each 
and every defendant from interfering with the water 
rights of the other parties. Similar cross-relief in 
favor of the several defendants was approved by the 
Supreme Court in the Miller & Lux ease, 218 U. 8. 258, 
263 (1910) ; see also Rickey Land & Cattle Co. v. Wood, 
152 Fed. 22, 24-25 (C. C. A. 9, 1907) ; Ames Realty Co. 
v. Big Indian Mining Co., 146 Fed. 166 (C. C. Mont. 
1906). 

Nor did the consent decree which the court below 
entered on June 29, 1935, differ materially from the 
Walker River (Miller & Lux) and Salmon River de- 
erees. The 1935 decree follows almost verbatim the 
language used in the Walker River decree (supra, p. 23). 
It states that ‘‘each and all of the parties, ... their 
assigns and successors in interest, servants, agents, at- 
torneys and all persons claiming by, through or under 
them and their successors, are hereby forever enjoined 
and restrained from asserting or claiming—as against 
any of the parties herein, their assigns or successors, 
or their rights as decreed herein—any right, title or in- 
terest in or to the waters of the Gila River, or any 
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thereof, except the rights specified, determined and 
allowed by this decree, and each and all thereof 
are hereby perpetually restrained and enjoined from 
diverting, taking or interfering in any way with 
the waters of the Gila River or any part thereof, so as 
in any manner to prevent or interfere with the diver- 
sion, use or enjoyment of said waters ... by the 
owners of prior or superior rights therein as defined 
and established by this Decree (R. II, 118; Br. Appx. 
pp. v-vi).’”’ This decree, like the Salmon River decree, 
provided for the installation of automatic measuring 
devices, and like both the Salmon River and Walker 
River decrees it provided for the appointment of a 
water commissioner to see that all diversions conformed 
to the decree. Any decree less broad would not have 
prevented encroachments on the Government’s direct 
diversion and storage rights in Arizona. 

If the Nevada court and the Idaho court had juris- 
diction to enter the decrees they did, and this Court 
has so held, then it is submitted that the court below 
had jurisdiction to enter the 1935 decree which de- 
fendants are now attacking. In each of the three 
cases, the suit was commenced by a downstream appro- 
priator in the State where his land was situated. In 
each case some water was being diverted upstream for 
use on lands located in another state, and in each case 
the upstream diverters were joined as parties defend- 
ant. And in each case the court, after obtaining per- 
sonal jurisdiction over the defendants, ‘‘determined”’ 
or “‘adjusted”’ the rights of the upstream proprictors 


as well as the downstream appropriators, and on the 
261786—40-——-3 
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basis of these ‘‘determinations’’ perpetually enjoined 
the defendants and their successors from diverting 
water in any manner other than that specified in the 
decree. It is therefore apparent that the 1935 decree 
conforms to the established and approved precedents. 
Furthermore, these precedents are sound. It is well 
established that a court has jurisdiction to prevent a 
defendant from committing acts outside the state which 
encroach upon property rights within the = state. 
Salton Sea Cases, 172 Fed. 792 (C. C. A. 9, 1909), cer- 
tiorari denied 215 U.S. 603; Great Falls Manufacturing 
Co. v. Worster, 23 N, H. 462 (1851) ;s New Jersey v. New 
York Ciéy, 283 U. 8. 473; 482 (1931); cf. Thayer v. 
Brooks, 17 Ohio 489 (1848). Because of the very na- 
ture of water right controversies, especially where stor- 
age rights are involved, it is impossible to decide whether 
rights within one state are being encroached upon with- 
out first determining the extent of the defendants’ 
rights in the other state. And in order to protect direct 
diversion and storage rights within a state it is neces- 
sary to prevent the upstream defendants in another 
state from taking water in excess of their lawful rights. 
Therefore, while an injunction may in effect determine 
the water rights of users in the upper state, the whole 
purpose of such a decree is to protect rights within the 
state, a matter which is admittedly within the juris- 
diction of a court of equity. The mere fact that the 
injunction may affect the use to which a defendant may 
put his property in another state does not deprive a 
court of equity of jurisdiction. Injunctions and .de- 
erees in one state frequently restrict one’s use of, or 
rights in, real property in another state. Massie v. 
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Watts, 6 Cranch 148 (1810); Jamestown v. Pennsyl- 
vania Gas Co., 264 Fed. 1009 CW. D. N. Y. 1920), 1 F. 
2d 871 (C. C. A. 2, 1924); Western Union Telegraph 
Co. v. Louisville & N. RB. Co., 201 Fed. 946 (W. D. Ky. 
1913), affirmed 207 Fed. 1 (C. C. A. 6, 1918); Niagara 
Falls International Bridge Co. v. Grand Trunk Ry. Co., 
241 N. Y. 85, 148 N. EE. 797 (1925). 

In somewhat analogous situations the courts have 
not hesitated to exercise jurisdiction even though their 
decrees affected real property in another jurisdiction. 
For example, in mortgage foreclosure cases, the courts 
have ordered railroad, bridge, and canal properties to 
be disposed of as an economic unit notwithstanding 
the fact that a part of the property involved was situ- 
ated in another state. Muller v. Dows, 94 U.S. 444 
(1876) ; International Bridge Co. v. Holland Trust Co., 
81 Fed. 422 (C. C. A. 5, 1897) ; Brown v. Chesapeake and 
Ohio Canal Co., 73 Md. 567 (1890). 

Similarly, in cases where the several users of water 
within a state do not all reside in the same county, the 
state courts have repeatedly held that a county court's 
jurisdiction to determine water rights does not stop at 
the county line. El Paso d R. I. Ry. Co. v. District 
Court, 36 N. M. 94, 8 P. 2d 1064 (1931); Lower 
Kings River Water Ditch Co. v. Kings River & Fresno 
Canal Co., 60 Cal. 408, 410 (1882); Deseret Irrigation 
Co. v. McIntyre, 16 Utah 398, 406, 52 Pac. 628 (1898). 

Decrees determining the rights of numerous users 111 
the waters of an interstate stream have been variously 
explained. There are three theories: (1) that the de- 
cree operates in rem, or quasi in rem, even as to lands 
situated in another state; (2) that the decree is one im 
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personam insofar as it affects water rights in another 
jurisdiction; and (3) that the decree in a water rights 
case is sw generis. 

Although the first concept might at first blush appear 
to run counter to the traditional notion that the courts 
of one state cannot quict title to real estate in another 
jurisdiction, it must be remembered that the sole pur- 
pose of the determination is to prevent encroachments 
on rights downstream. And the Supreme Court’s opin- 
ion in the Miller d& Lux case supports the theory that a 
court in water rights cases may enter a decree which 
has a substantially in rem effect even as to persons who 
are using water in another state. Mr. Jstice Holmes in 
that case pointed out that the rights of the several parties 
‘“eannot be brought within the same jurisdiction,”’ 
and that ‘‘full justice cannot be done and anomalous re- 
sults avoided unless all the rights of the parties before 
the court . . . are taken m hand,’’ masmuch as the 
adjustment of the rights of the parties within the state 
requires ‘‘the adjustment of the rmghts of the others 
outside of it.”’ He therefore concluded that ‘*‘there was 
concurrent jurisdiction in the two courts, and that the 
substantive issues in the Nevada and California suits 
were so far the same that the court first seized should 
proceed to the determination without interference.” 
Rickey Land & Cattle Co. v. Miller & Lux, 218 U. S. 
258, 262 (1910). 

The Supreme Court therefore sustained an injunc- 
tion prohibitmg the prosecution in California of a 
strictly i rem suit to quiet title, on the theory that the 
substantive issues in the Califormia and Nevada eases 
were substantially the same. If the Nevada court 
could not determine the relative rights of the California 
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defendants, then clearly they had a right at any time 
to start a quiet title suit in California, because it is well 
established law that a federal court will not enjoin pro- 
ceedings in a state court unless the issues in both cases 
are similar to a point of ‘‘substantial identity.”’ 
Pacific Live Stock Co. v. Oregon Water Rd., 241 U.S. 
440, 447 (1916). ‘The rule, therefore, has become gen- 
erally established that where the action first brought is 
in personam and seeks only a personal judgment, an- 
other action for the same cause in another jurisdiction 
is not preeluded.”? Kline v. Burke Constr. Co., 260 
U. S. 226, 230 (1922). Therefore, in sustaining the 
Nevada injunction, the Supreme Court in effect held 
(1) that the Nevada court had power to determine and 
adjudicate the rights of every water user represented 
in the Nevada proceedings, no matter where his use 
took place, and (2) that the decision of the Nevada court 
would be controlling in any subsequent proceeding m 
California.’ 

The second, or more traditional view, is that the 
decree operates in personam as to those defendants 
using water from the same stream in another state. 
Numerous decisions support this view. Vineyard Land 
& Stock Co. v. Twin Falls S. R. L. d& W. Co., 245 Fed. 
9 (C. C. A. 9, 1917); Miller & Lux v. Rickey, 127 Fed. 
573 (C. C. Nev. 1904); Taylor v. Hulett, 15 Idaho 265, 
pe. O7 Pac. 37 (1908); ef. Weltey v. Declier, 11 Wyo. 
496, 5388-547, 73 Pac. 210 (1903) ; Conant v. Deep Creek 

7On this latter point, the Nevada court had said: “The suits 
in this court will quiet and settle the title or rights of the respec- 
tive parties to the fowing waters of the Walker river.” J/iler 
& Lux v. Richey, 146 Fed. 574, 588 (C. C. Nev. 1906). The 


Supreme Court’s affirmance of the injunction can only be justified 
on a like view of the Nevada court’s jurisdiction. 
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& Curlew Val. Irr. Co., 23 Utah, 627, 66 Bae. 188 
(1901); Albion-fdaho Laud Co. v. Naf. Irr. Co., 97 2d 
489 (C. C. &. dO, 1938). 

The third view, that decrees determining water 
rights are sw generis, is supported by this Court’s deci- 
sions in the Willer d& Lar litigation: “A suit respecting 
water appropriations from a stream is sui generis, and 
it may, and does frequently, happen that, in order fully 
to protect the rights of one appropriator against those 
of another, it is necessary to determine also the 
rights of the former, not only with reference to those 
of that other, but also with reference to still others 
upon the same stream.” Rickey Land & Cattle Co. v. 
Wood, 152 Fed. 22, 24 (C. C. A. 9, 1907), affirmed sed 
nom. Rickey Land & Cattle Co. v. Miller & Lua, 218 
U.S. 258, 263 (1910) ; see also Ames Realty Co. v. Big 
Tudian Mining Co., 146 Fed. 166 (C. C. Mont. 1806) ; 
Union Mill & Mining Co. v. Dangberg, 81 Fed. 73, 88, 
119 (C. C. Nev. 1897). Since the relations between dif- 
ferent appropriators on the same stream are interde- 
pendent, ‘fone appropriator cannot always be fully pro- 
tected against the injunctive process of another, unless 
at the same time he has his own rights ascertained and 
determined with relation to still others.”? Rickey Land 
é Cattle Co. veW ood, 152 Fed. 22, 25 (C. C. A. 9) 1907). 
The ‘‘flowing waters’’ of the river constitute the subject 
matter of the tigation in water-right cases. Ames 
Really Co. v. Indian Mining Co., 146 Fed. 166, 168, 170 
(C.C. Mont. 1906) ; Miller & Lux v. Rickey, 146 Med. 574, 
585 (C. C. Nev. 1906). ‘‘The water in the stream, 
which has a propensity to seek its level, and will con- 
tinue its current to the sea, is in strict reality the ver- 
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itable thing in controversy. It knows not imaginary 
state or county lines, and is a thing in which no man 
has a property until captured to be applied to a bene- 
ficial use.”? Rickey Land & Cattle Co. v. Miller & Lua, 
t52 Bed. 11, 17 (C. C. A. 9, 1907). 

But whether the decree be viewed as in rem, in per- 
sonam, or sut generis, it is evident that the 1935 de- 
eree is in all essential respects identical with previous 
decrees approved by this Court. The decree is not to 
be vitiated by calling it an in rem decree quieting title 
to lands in New Mexico (Br. 21-24). The ‘“‘tyranny 
of labels’”’ all too often thwarts the growth and de- 
velopment of the law. The principles announced by 
this Court in Rickey Land & Cattle Co. v. Miller & Lux 
and in Vineyard Land & Stock Co. v. Twin Falls S. R. 
L. & W. Co. have withstood the test of time; they are 
sound; they are conducive to justice; they end vexa- 
tious litigation. There is no reason why this Court 
should recede from the doctrines there announced, and 
since accepted in other jurisdictions. Taylor v. Hulett, 
15 Idaho 265, 269-272, 97 Pac. 37 (1908) ; Jamestown v. 
Pennsylvania Gas Co., 264 Fed. 1009, 1011 (W. D.N. Y. 
1920) aff’d. 1 F. 2d 871 (C. C. A. 2, 1924) ; Louisville & 
N. BR. Co. v. Western Union Telegraph Co., 207 Fed. 1, 8 
(C. C. A. 6, 1913); Niagara Falls International Bridge 
Co.v. Grand Trunk Ry. Co., 241 N. Y. 85, 148 N. E. 797 
(1925). 

Certainly the tenth cireuit’s decision in Albion-Idaho 
Land Co. v. Naf Irr. Co., 97 F. 2d 489 (C. C. A. 10, 
1938), dictates no contrary conclusion. While the re- 
sult reached in that case was eminently just, it is be- 
heved that the court was too cavalier in its treatment of 
the Hart decree. And it is to be noted that the decree 
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in the Albion case did in reality affect individual priori- 
ties in Idaho, the very thing which the circuit court said 
could not be done. Their statement that the federal dis- 
trict court of Utah could only determine the aggregate 
rights of the users in Idaho and not their individual 
priorities is illogical, especially if applied to the con- 
verse situation where a court in a downstream state is 
seeking to prevent wrongful diversions upstream. A 
decree determining the individual rights of the for- 
elgn group and enjoining each member imdivid- 
ually from diverting more than the amount decreed is 
no more in excess of the court’s jurisdiction than one 
determining the aggregate rights of the foreign group 
and enjoining them jointly from diverting in excess. 
If a court has jurisdiction in the latter case, it has juris- 
diction in the former. Moreover, such a deeree only 
gives partial protection to a plaintiff, as against up- 
stream diverters, sinee his right is a right against each 
individual water user on the stream, to have each user 
refrain from diverting an amount of water greater than 
that to which he is legally entitled, to the injury of the 
plaintiff. This is especially true in this case because 
the Government has storage rights as to all waters which 
were unappropriated in 1924. <A deeree which de- 
termimes only the plaintiff’s right against a group of ap- 
propniators jointly will be of no assistance as against 
excessive diversions by any one of the foreign group of 
appropriators, and it may also be highly prejudicial to 
all members of the group whose aggregate rights are de- 
ereed. Cf. Rickey Land & Cattle Co. v. Wood, 152 Fed. 
22,24 (C. C. A. 9, 1907) ; Ames Realty Co. v. Big Indian 
Mining Co., 146 Fed. 166 (C. C. Mont. 1906). 
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It is therefore submitted that on both reason and 
authority the court below, in protecting appropriators 
within the state of Arizona, had jurisdiction at the 
same time and for that purpose to inquire into and de- 
termine rights and priorities of the New Mexico de- 
fendants so as to prevent them from encroaching upon 
the rights of the Arizona appropriators. 

B. The federal district court of Arizona had jurisdiction to require the 
Sunset Canal Company to instalt and maintain locks and measuring 
devices on its headgates in New Mexico and to appoint a commissioner 
to see that the provisions of the decree were respected by water users 
in New Mexico 

That a eourt of equity, with personal jurisdiction 
over a defendant, can issue a negative injunction re- 
straining him from so using his property in another 
state as to injure plaintiff’s property within the state, 
has long been conceded. Great alls Manufacturing Co. 
v. Worster, 23 N. H. 462 (1851) ; Western Union Tele- 
graph Co. v. Louisville & N. BR. Co., 201 Fed. 946 CW. D. 
Ky. 1913), affirmed 207 Fed. 1 (C. C. A. 6, 1913) ; Niag- 
ara Falls International Bridge Co. v. Grand Trunk Ry. 
Co., 241 N. Y. 85, 148 N. E. 797 (1925). But until quite 
recently there have been some who doubted an equity 
court’s power to order affirmative acts to be done in 
another jurisdiction. See 1 Beale, Conflict of Laws 
(1935), pp. 415, 481-434. That narrow concept of a 
court’s power to accomplish justice was repudiated 
by this Court in the famous Sulton Sea Cases, 
172 Fed. 792 (C. C. A. 9, 1909), certiorari denied 
215 U. S. 603. In those cases, it wil be recalled, 
this Court affirmed a decree of the district court in 
California ordering the defendants, who were diverting 
waters from the Colorado River, to install headgates 
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in Mexico adequate to prevent the waters of that river 
from flooding plaintiff’s salt mines in California. 
Similarly, in Vineyard Land & Stock Co. v. Twin Falls 
S. b.wt WW. Co, 28 Bed.99, 29 Gols \sadinerC onc. 
affirmed a decree of the Idaho court ordering the Ne- 
vada defendants to install automatic devices for the 


measurement of water in Nevada. 

Largely because of this Court’s trail-blazing de- 
cisions in the Miller d& Lux and the Salton Sea Cases, 
Professor Beale in 1913 observed that ‘‘the federal 
courts show a tendency to transcend state lnes in the 


exercise of equity jurisdiction.’’* This tendency has 


since spread to other courts.“ In facet, the authorities 
now generally agree that an equity court may commend 
a person before it to do an act in another state, and 
the fact that the act is to be done abroad goes merely 
to the discretion of the court in issuing the decree and 
not to its jurisdiction.’ 


§ Jurisdiction of Courts over Foreigners, 26 Harv. L. Rev. 283, 
995 (1913). 

$a A classic illustration is A/adden v. Rosseter, 114 Misc. 416, 187 
N. Y. S. 462 (1921). In that case the New York supreme court. 
appointed a receiver and ordered him to proceed to California, 
there to take possession of a thoroughbred race horse (through 
legal process if necessary), and to return the horse to the plaintiff 
in time for the Kentucky races. 

WMOtense Harv. L. Rev: GIO (1922); note 20" IIE Reves) 4, 
599 (1926); Messner, Jurisdiction of Equity, 14 Minn. L. Rev. 
494, 517-529 (1930) ; Walsh, Equity (1930), sec. 18. The cases in 
point are collected in 1 Chafee and Simpson, Cases on Equity 
(1934), pp. 208, 210; Note, 17 Harv. L. Rev. 572° (1904); Note, 
23 Hairy. UL. Nee. 390 (1910): Note, 5 Ill. Ly Rete ean 
Note, 31 Harv. L. Rev. 646 (1918); Note, 27 Yale L. J. 946 
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Since no single court has physical jurisdiction of the 
entire Gila River, justice can only be done by having all 
rights determined and enforced by one court. If, in 
order to accomplish that end, affirmative but lawful 
acts must be done abroad, there is no reason why their 
performance should not be ordered. 

It cannot be said that the provisions of the 1935 de- 
eree ave in conflict with the law of New Mexico. That 
state must respect prior water rights acquired by down- 
stream appropriators, where the United States is 
claiming rights acquired and vested under federal law 
before New Mexico became a state. Winters v. United 
States, 207 U.S. 564 (1908) ; Bean v. Morris, 159 Fed. 
651, 654 (C. C. A. 9, 1908) ; Howell v. Johnson, 89 Fed. 
006 (C. C. Mont. 1898) ; Anderson v. Bassman, 140 Fed. 
20 (C0. C. N. D. Cal. 1905). “* * * the right ac- 
quired by an appropriation includes the right to have 
the water flow in the stream to the point of diversion. 
The fact of a state line intersecting the stream does not, 
within itself, impinge upon the right.’”’ Rickey Land c& 
fade CoV, Miller«é Lux, 152 Fed. 11,18 (C. C. A. 9, 
1907). The usufructuary right is coextensive with the 
stream. There is certainly no statute of New Mexico 
which imposes upon her officials a mandatory duty to 
administer the waters of the Gila River in derogation 
(1918); Note, 6 Cornell L. Q. 423 (1921); Note, 80 Yale LL. JJ. 
865 (1921); Note, 71 A. L. R. 1851 (1931). The American Law 
Institute in its Conflict of Laws Restatement (19384) states the rule 
in this fashion: “$s 94. A state can exercise jurisdiction through 
its courts to make a decree directing a party subject to the juris- 
diction of the court to do an act in another state, provided such 


act is not contrary to the law of the state in which it is to be 
performed.” 
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of the prior rights of downstream water users. We 
should indulge the presumption that the State of 
New Mexico does not intend to nullify the lawful adju- 
dications of the federal courts. In all their acts to 
date, the officers of the state have been careful to de- 
clave that the contemplated action was being taken be- 
eause they believed the Arizona decree to be invalid (R. 
231, 238-239). Therefore, we may assume, once this 
Court reaffirms the validity of the 1935 decree, that the 
New Mexico state officials will respect its provisions. 
They have no lawful authority to do otherwise. 

In short, both reason and precedent make it clear that 
the court below had jurisdiction to require the Sunset 
Canal Company to install and maintain locks and meas- 
uring devices on its headgates in New Mexico, and to 
appolt a commissioner to see that the decree was 
properly administered. That deeree is not to be nul- 
hfied by ‘labelling’ it a decree operating ‘‘direetly on 
the river and canals in New Mexico”? (Br. 33-37). 
This Court in Vineyard Land & Stockh Co. v. Twin Falls 
S. RL. & WwW. Co., 245 Fed. 9, 29 (C. C. A. 1917), was 
eareful to point out that a decree requiring headgates 
to be installed and all diversions carefully checked op- 
eratec ‘ 
and that such a decree is within a court’s ‘equitable 
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in personam, and not directly upon the res,’ 


jurisdiction to determine and declare.”’ 


C. The State of New Mexico was not an indispensable party to the decree 


It is not now open to the appellants to assert that the 
State of New Mexico was an indispensable party. The 
decree was entered with their consent. For three years 
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they respected its provisions. It is no justification now, 
after they disobey the decree, to say that the State of 
New Mexico was not a party. The absence of an indis- 
pensable party from a proceeding, while it may be urged 
at any stage of the proceeding itself, prior to the entry 
of the final decree, does not go to the jurisdiction of the 
court to enter the decree. Rood v. Goodman, 83 I. 2d 28, 
o2e(C. CA. 5, 1986) certiorari dented 299.U. &. 551; 
State of Washington v. United States, 87 I. 2d 421, 427, 
431 (C. C. A. 9, 1986), Hlemendorf v. Taylor, 10 Wheat, 
152, 166 (1825); Mallow v. Hinde, 12 Wheat. 193, 197 
(1827). The rights and obligations of the appellants, as 
respects the United States and the other parties to the 
decree, were fully litigated and determined. Accord- 
ingly, the defense that the decree did not determine the 
rights of New Mexico is not now available to the 
appellants as a defense to the contempt proceedings. 
Furthermore, the State of New Mexico was not an 
indispensable party. In several cases the courts have 
protected the owner of a water right in one state against 
diversions under rights claimed in another state,” but 


mmmekey Lond c& Cattle Co. v. Miller d& Lux, 218 U. 8. 258, 
261 (1910); Bean v. Worris, 221 U.S. 485 (1911), affe. 159 Fed. 
651 (C. C. A. 9, 1908), affe. 146 Fed. 423, 429-480 (C. C. S. Mont. 
1906); Wineyard Land @ Stock Co. v. Twm Falls 8. R. L. & W. 
Co., 245 Fed. 9 (C. C. A. 9, 1917) ; Howell v. Johnson, 89 Fed. 556, 
559 (C. C. Mont. 1898); //oge v. Faton, 135 Fed. 411 (C. C. 
Colo. 1905); Anderson v. Bassman, 140 Fed. 14 (C. C. N. D. 
Cal. 1905) ; United States vy. Walker River Irr. Dist., 11 F. Supp. 
158 (Nev. 1935); Vaylor v. Hulett, 15 Idaho 265, 97 Pae. 37 
(1908); Willey v. Decker, 11 Wyo. 496, 78 Pac. 210 (1903) ; see 
Conant v. Deep Creck & Curlew Valley Irrigation Co., 23 Utah 
627, 66 Pac. 188 (1901). 
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in none of these was it intimated that either state was 
an indispensable party to the controversy. On the con- 
traty in Ruckey Cand @, Cattle Co. v. Malia? @& Dia, 
218 U.S. 258, 261 (1910), in Morris v. Bean, 146 Fed. 
423, 429-430 (C. C. Mont. 1906), aff'd. Bean v. Morris, 
Joo Fed. 651 (C. CL Al 9,1908), aff'd. 22 WSs) 
(1911), and in Finney County Water Users’ Ass7w. v. 
Graham Diteh Co., 1 ¥. 2d 650, 651-652 (Colo. 1924), 
it was unsuccessfully contended that the water right 
owner may be protected against diversions in another 
state only through a suit instituted by one state against 
another in the Supreme Court. In Vineyard Land & 
Stock Go. vy. Pann rails S. R. lai W. Co, 245 Ped: 9, 
25-26 (C. C. A. 9, 1917), and in Howell v. Johnson, 69 
Fed. 556, 559 (C. C. Mont. 1898), the interest of the 
state was unsuccessfully asserted as a bar to a suit by 
a downstream appropriator to enjoin excessive diver- 
sion by an upstream diverter in another state. In all 
these cases the court’s power to adjust the rights of 
the parties, without joinder of the state, was upheld. 

This result is just and logical. Obviously, if either 
New Mexico or Arizona is an indispensable party in 
this case, the water right owner's on an interstate stream 
can never have judicial protection against excessive 
diversions in another state, except with the consent of 
both states, or in the limited class of cases in which 
a state may be made party to a suit within the original 
jurisdiction of the Supreme Court. In order to avoid 
such a failure of justice, the courts originated the dis- 
tinction between necessary parties, who must be joined 
only if they can be reached, and indispensable parties 
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who must be joined before a court of equity will pro- 
ceed. As stated in Stanley v. Schwalby, 147 U. 8. 508, 
518 (1892) ; Cunningham v. Macon & Brunswick R. R. 
Co., 109 U. 8S. 446, 451 (1882), the courts, out of a 
desire to do justice, tend to go a long way in holding 
the state not an indispensable party. This aecree will 
not be regarded in a subsequent suit as binding on the 
states of New Mexico and Arizona, who were not par- 
ties to the decree. Winderlider v. La Plata Co., 304 
U.S. 92, 108 (1938) ; Washington v. Oregon, 297 U.S. 
517, 528 (1936) ; cf. Arkansas v. Tennessee, 246 U.S. 
158, 176 (1918) ; Fowler v. Lindsey, 3 Dall. 411 (1799). 
The policy of avoiding multiplicity of suits will require 
the joinder of an available person as a necessary party, 
but it is not a sufficient consideration to make him in- 
dispensable. Mallow v. Hinde, 12 Wheat. 193, 197 
(1827) ; ef. Elmendorf v. Taylor, 10 Wheat. 152, 166 
(E25). 

In citing Rickey Land & Cattle Co. v. Miller & Lua, 
218 U. 8. 258, 262, and 1 Wiel, Water Rights in the 
Western States (3d ed. 1911) p. 364, for the proposition 
that the decree is not valid as to the New Mexico de- 
fendants without the consent of the State of New Mex- 


41The present case is closely analogous to those in which pri- 
vate parties sue to establish title or recover possession of land, 
where the suit involves the location of a boundary line between 
states. Such suits have always been entertained in the federal 
and state courts without requiring the presence of either state. 
Handly’s Lessee v. Anthony, 5 Wheat. 874 (1820); Harcourt v. 
Gaillard, 12 Wheat. 523 (1827); see Rhode Island v. Massa- 
chusetts, 12 Pet. 657, 726-727 (1838); Hinderlider vy. La Plata 
Co, 004 U, 8. $v, 111 (1938). 
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ico (Br. 27-28), appellants mistake the purport of the 
language of Justice Holmes in the Miller & Lua case. 
That language does not mean that a joint commission 
must be set up between the states as a prerequisite to 
the enforcement in one state of water rights arising in 
another. If this were required, the Supreme Court's 
decision, both in the Miller & Lua case and in Bean vy. 
Morris, 221 U. S. 485 (1911), could not be sustained, 
because in neither of those cases was there such a joint 
commission. In those cases Justice Holmes regarded 
a concurrence of the two states as being necessary to 
create private rights and obligations across their com- 
mon boundary line (218 U. 8. 262; 221 U. 8, 486), but 
the concurrence was found in the fact that the laws of 
neither state excluded such rights and that the water 
law of both states was similar. Bean v. Morris, supra, 
p. 487. In the instant case, the doctrine of prior ap- 
propriation prevails in both Arizona and New Mexico.” 
Where such doctrines exist, ‘‘the analogies are in favor 
of allowing them to be enforced within the jurisdiction 
of either party to the joint arrangement.’’ Rickey 
Land & Cattle Co. v. Miller & Dux, 218 U.S. 258, 262 
(1910) ; Hoge v. Katon, 185 Fed. 411 (C. C. Colo. 1905). 


12 Arizona: Clough v. Wing, 2 Ariz. 371, 377-3883, 17 Pac. 453 
(1888), see Water Conserv. Dist. No. 1 v. Cotton Co., 39 Ariz. 
65, 75, 77, 4 P. 2d 369 (1931). 

Vew Mexico: Snow v. Abalos, 18 N. M. 681, 693, 140 Pac. 1044 
(1914); Albuquerque Land Irrigation Co. v. Gutierrez, 10 N. M. 
lia, 240, Gl Paew3o¢ (1900) ; -N: Ml Gonst., Art, Saye tot) eX: 
M. Stat. Ann. (Comp. 1929), sec. 151-101; Act of March 3, 1877, 
e. 107, 19 Stahe er 1: 
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New Mexico has not, as appellants contend, taken 
such control of the Gila River as to make the decree 
ineffective because of the state’s absence. New Mexico 
legislation has established the office of state enginecr, 
whose supervision of the waters of the state must be 
in accordance with ‘‘the adjudications of the courts.” 
N. M. Stat. Ann. (Comp. 1929) sec. 151-112. It appears 
from the record that if the Arizona federal court is 
held to have jurisdiction to enter the decree it did, the 
New Mexico officials will respect the decree (R. 231, 
238-239). It is to be presumed state officials will al- 
ways respect the lawful adjudications of the federal 
courts. 

In brief, the jurisdictional objections to the 1935 de- 
cree are without merit: The Arizona court had juris- 
diction to determine the water rights of appropriators 
in Arizona and to prevent the New Mexico defendants 
from interfering therewith. Whether rights in Ari- 
zona were being encroached upon could not be deter- 
mined until the rights of the New Mexico defendants 
had been determined. And to prevent interference with 
the decreed rights in Arizona, it was necessary that the 
diversions in New Mexico be measured and supervised. 
The court below therefore had jurisdiction to enter the 
decree it did against water users in New Mexico. And 
since no rights of New Mexico are adjudicated by the 
decree, the state was not an indispensable party. 
Hence, appellants’ contention (Br. 21) that the court 
below should have vacated its 1935 decree insofar as it 


affects water rights in New Mexico is without merit. 
261786—40——4 
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The 1935 decree is binding on successors in interest in New 
Mexico 


Appellants, as their second main argument, contend 
that even if the 1935 decree was binding on the original 
New Mexico defendants, it is not binding on their suc- 
cessors 1n interest, and assert that one-half of the water 
rights decreed to the New Mexico defendants have 
passed to successors in interest. And, since the decree 
is not now binding as to all New Mexico water users, 
they say it can be enforced against none (Br. 33, 42-48). 

No successors in interest are included in the con- 
tempt judgment. Each of the present appellants was 
a party to the original decree. It is no defense for 
them to say that someone else might not be bound by 
the decree. The situation is not unlike that which fre- 
quently arises when some of the parties to a decree 
leave the jurisdiction. The decree is not thereby 
rendered any the less binding as to persons still subject 
to the court’s process. In the instant case the court 
expressly retained jurisdiction after it entered its de- 
eree in 1935 (R. II, 112-113; Br. Appx. vil). Hach of 
the present appellants was a party to that suit, and each 
of them has answered the citation for contempt. They 
eannot absolve themselves of their contumacious con- 
duct by asserting that rights decreed to other New Mex- 
ico water users have since been transferred to succes- 
sors in interest. It is thus apparent that the argument 
of appellants that successors in interest are not bound 
by the decree is not. available to the present appellants. 
But inasmuch as the primary purpose of the present 
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contempt proceeding is to enforce the 1935 decree as 
against the New Mexico water users in general, and in- 
asinuch as appellants have challenged its enforceability 
as respects successors in interests, it is hoped that this 
Court will dispose of appellants’ argument respecting 
successors in interest on the broad grounds hereinafter 
mentioned. 

It is submitted that the decree is just as binding on 
successors in interest as it was on the original New 
Mexico defendants, for the following reasons: 


A. An injunction against “successors in interest” is binding 


The decree in the instant case enjoins ‘‘each and all 
of the parties * * * their assigns and successors 
in interest, servants, agents, attorneys and all persons 
claiming by, through or under them and their suc- 
cessors’’ from claiming or diverting water in any manh- 
ner other than that fixed by the decree (R. IT, 113; Br. 
Appx. v-vi). Such an injunction is effective not only 
as against the party defendant, but also a successor in 
interest who has notice of its provisions. Jn re Lennon, 
166 U. S. 548, 554 (1897) ; Ahlers v. Thomas, 24 Nev. 
407, 56 Pac. 93 (1899) ; Gale v. Tuolumne County Water 
Co., 169 Cal. 46, 145 Pac. 532 (1914) ; Lake v. Superior 
Court, 165 Cal. 182, 131 Pac. 371 (1913) ; 2 High on In- 
junctions (4th ed. 1905), sec. 1440a; 1 Ifreeman on 
Judgments (5th ed. 1925), sec. 439, p. 965; 32 C. J. 
‘*Tnjunctions,’’ p. 490. In Alklers v. Thomas, supra, 
an injunction had been entered enjoiming the diver- 
sion of water in a stream by the defendants and 
their successors. Ahlers, as successor to the defend- 
ants, was found guilty of contempt for violating the 
deeree. Ie contended that the injunction was not bind- 
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ing upon him beeause he was not a party to the 
proceeding. The court held (p. 408) : 
The general rule is that judgments are binding 
only upon parties, but there are exceptions as 
in the case of privies. When a judgment has 
been rendered between the parties, they are 
bound by it; and, to give full effect to the prin- 
ciple by which the parties are held bound by it, 
all persons who are represented by the parties, 
and claim under them, or are privy to them, are 
equally concluded by the same proceedings. 
The Ahlers case cannot be explained as an m rem 
decree, for it is well established that a decree in a water 
rights case does not bind interests not represented in 
the litigation, as a strictly im rem proceeding would. 
The injunction in that case therefore operated tn per- 
sonam, hike most injunctions do. If it binds a successor 
in interest to a defendant within the state, there would 
appear to be no reason why it should not bind a suc- 
cessor in interest to a defendant in another state. 
That a successor in interest to a water user In an- 
other state may be adjudged in contempt for violating 
an injunction against his predecessor is illustrated by 
the case of Pacific Live Stock Co. v. Rickey, 8 F. Supp. 
772 (Ney. 1934). That case involved the decree which 
the Nevada court had entered in 1919 fixing the rights 
of all the Nevada and California defendants in the 
Miller d& Lux litigation. After the decree was entered, 
the Antelope Valley Mutual Water Company acquired 
the rights of one of the California defendants, and di- 
verted water in violation of the decree. The Nevada 
District Court held the successor company in contempt. 
This holding is in accord with principles announced by 
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the Supreme Court in the Miller d& Lux case, 218 U.S. 
258 (1910).*% There the argument was made (p. 261) 
that the doctrine of lis pendens should not affect land in 
another jurisdiction. This contention was rejected (pp. 
262-263), Justice Holmes intimating that an mnocent 
purchaser might ‘‘be confined to asserting its rights m 
the pending cause.’’ If a California purchaser is re- 
quired to take notice of a pending water right suit in 
Nevada and come in and defend or be bound by the 
decree against his grantor, it would naturally follow 
that a New Mexico purchaser should be required to take 
notice of a final decree enjoining his grantor from 
claiming water rights in derogation of other water 
users. Cf. Miller & Lux v. Rickey, 146 Fed. 574-585 
(C. C. Nev. 1906). 

If a decree in an interstate water suit, with hundreds 
of claimants involved, ceases to be binding the moment 
one defendant decides to transfer his rights to a third 
party, the decree is indeed worthless. A court’s powers 
are not so hmited. Richey Land & Cattle Co. v. Miller 
& Ina, 218 U.S. 258, 262-263 (1910). 


B. All New Mexico water users, whether parties to the original suit or 
not, who use water diverted by the Sunset Canal Company are bound 
by the provisions of the decree determining the diversion rights of that 
company 


Nearly all water used in the Virden Valley in New 
Mexico is diverted by the Sunset Canal Company and is 


distributed through its ditches. The Sunset Canal Com- 
pany was made a primary defendant in the 1925 litiga- 


18 Appellants’ quotation from that case to a contrary effect is 
a quotation from Mr. Justice Holmes’ summary of the peti- 
tioner’s argument (pp. 260-261) and not from the court's con- 
clusions In that case (pp. 262-2638). 
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tion (R. 3). Out of an abundance of caution, the indi- 
vidual nsers of water from the Sunset Canal were also 
named (R. 3-+). The Sunset Canal Company and the 
individual users entered an appearance, answered the 
complaint, and asked for cross-rehef CR. 29-45). Under 
the decree the Sunset Canal Company, and the com- 
pany alone, was authorized to divert water from the 
Gila River for all lands under its canal system (R. II, 
106; Br. Appt. p. 11). While the decree, primarily for 
purpose of convenience in determining priorities, sets 
forth the amount of water each user was entitled to, it 
did not purport to adjudicate all contract rights between 
the various canal companies and their respective mem- 
bers GR. I, L2mtere, p. 70). 

The Sunset Canal Company was made a primary de- 
fendant and the decree was made to run against it for 
a purpose. It is black letter law in the western states 
that a canal or ditch company can sue or be sued on 
behalf of its water users and the latter will be bound 
by the ensuing judgment, even though they were not 
parties to the suit. Montezuma Canal v. Smithville 
Canali, 218 U.S. 371, 382 (1910) ; Lu Luz Com. Ditch 
Co. v. Town of Alamogordo, 34 N. M. 127, 184-135, 279 
Pace. 72 (1929) ; Riverside Water Co. v. Sangam, 112 
Cal, 280, 235, 44 Pac. 560 (1896); Arroyo Dama 
Co. v. Baldwin, 155 Cal. 280, 285-286, 100 Pac. 874 
(1909); Town Sterling v. Pawnee D. E. Co., 42 Colo. 
421, 481-482, 94 Pac. 339 (1908). In Riverside Water 
Co. v. Sargent, supra, the court said (p. 235): 


* * * appellant mistakes in assuming, as it 


apparently does, that the ditch company can be 
bound only for the interests of those of its 


49 


shareholders who appear and make proof of 
their several claims; its rights as trustee for all 
the shareholders, is to establish its claim to all 
the water owned or controlled by it for their 
benefit whether the individuals to whom the 
water is apportionable are before the court or 
not. 

Therefore, when the Sunset Canal Company came in 
and defended the suit and consented to- the 1935 decree 
fixing its diversion rights, the decree became binding 
not only on the company itself but also on all its mem- 
bers and their successors. ‘The users of water from the 
company’s ditches cannot individually or collectively 
insist on greater rights than were decreed to the com- 
pany itself. It therefore follows that all New Mexico 
water users, whether parties to the original suit or not, 
who use water supphed by the Sunset Canal Company 
are bound by the provisions of the decree determining 
the diversion rights of that company. They can con- 
vey no greater nights to their successors in interest than 
they themselves possessed. 

Fully aware of the consequences of an adjudication 
against a canal company, appellants seek to thwart 
the decree by arguing that the Sunset Canal Company 
is not now a corporation and was not a corporation 
when the suit was instituted in 1925 (Br. 37-39), and 
that the decree against the company was therefore a 
nullity (Br. 33). The contention that the Sunset Canal 
Company ceased to be a corporation cannot be raised by 
the present appellants, and if raised will be found to be 
without merit. 

1. The appellants are estopped to deny the corporate 
existence of the Sunset Canal Company.—The Sunset 
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Canal (or Diteh) Company was organized as a cor- 
poration under the irrigation laws of New Mexico in 
1903 (R. 131, 241). Both the company and its water 
users (including the appellants) were named as de- 
fendants in the 1925 litigation (R. 3-4). The com- 
pany entered a general appearance and asked for cross 
relief, as did the appellants and other New Mexico de- 
fendants who had water rights under the Sunset Canal 
(R. 29-45). Neither the company itself nor the indi- 
vidual water users entered any plea that the corporation 
had become defunct. In fact they affirmatively rep- 
resented that the canal company was their diverting 
agent (R. 39). The Sunset Canal Company signed the 
‘‘stipulation for and consent to’’ the entry of the 1935 
decree, as did its individual water users (R. II, 6 
following the decree; infra, pp. 71-72). The Canal 
Company itself installed the measuring devices required 
by the decree and the court’s subsequent orders (R. 
138). For three vears it abided by the decree and eol- 
lected the 13¢ assessments from the water users along 
its ditches (R. 138-139). It issued shares of stock so 
its individual members might obtain loans from the 
Federal Land Bank (R. 200). It elected officers regu- 
larly, CR. 132, 194-197). And not until the contempt 
proceedings were instituted in 1939 did its officers or its 
members raise the contention that the company had 
ceased to exist in 1921. In the meantime the Govern- 
ment had conducted an expensive litigation to adjudi- 
eate water rights; it had loaned money to the individual 
water users in reliance on shares of stock issued by the 
company; and it had constructed a dam at a cost of 
€5,500,000.00 to impound water for supplemental irriga- 
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tion of the white- and Indian-owned lands of the San 
Carlos Project. Act of June 7, 1924, ¢, 288, 43 Stat. 475. 

In view of these facts it is submitted that the appel- 
lants and the other users of water from the Sunset 
Canal are estopped to deny the corporate existence of 
the Sunset Canal Company. Tulare Irrigation Distriet 
v. Shepard, 185 U. S. 1 (1902); cf. N. M. Stat. Ann. 
(Comp. 1929), sec. 32-229. A corporation may exist by 
estoppel. 13 Am. Jur. ‘‘Corporations,’’ sec. 638. The 
appellants and other New Mexico defendants, in order 
to escape the limitations imposed by the 1935 decree, 
should not be allowed at this late date to say that the 
corporation is nonexistent. 

2. The Sunset Canal Company is a de jure corpora- 
tion.—Even if appellants are not precluded by their 
conduct from denying the corporate existence of the 
Sunset Canal Company and even if such an issue may 
be raised by private litigants, it is submitted that the 
Company is an existing corporation. Appellants con- 
eede that the company was validly organized in 1903 
under the name ‘‘Sunset Ditch Company”’ but contend 
(Br. 37-389) that it has since been dissolved by virtue 
of an act which declared that ‘‘all private corporations”’ 
organized under the laws of the Territory of New Mex- 
ico and which have failed to file annual reports, as 
required by the Act of March 15, 1917, N. M. Laws, 1917, 
ec. 112, sec. 6, ‘‘be and the same are hereby declared to be 
dissolved.’’ Act of June 14, 1921, N. M. Laws 1921, c. 
185. 

The Canal Company was organized under the Act of 
Webruary 24, 1887, N. M. Laws 1887, ¢. 12. The Su- 
preme Court of the Territory of New Mexico in Albu- 
querque Land Irrigation Co. v. Gutierrez, 10 N. M. 
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177, 250, 61 Pac. 857 (1900), affirmed 188 Ui. $9545 
(1903), held that corporations organized under the pro- 
visions of that act are not private corporations’ quasi 
public servants.” 

Hence it is obvious that the 1921 statute relied upon 
by the appellants to prove the dissolution of the Canal 
Company can in no way affect its corporate status since 
it is not a ‘‘private corporation’’ and therefore not sub- 
ject to dissolution for failure to file annual reports. It 
therefore continues to exist as a de jure corporation. 

ven if the Sunset Canal Company lost its franchise 
in 1921, yet it has been operating since that time as a 
‘‘community ditch,’ and was therefore suable in the 
sulfie imamner as a corporation. N. M. Stat, Amn, 
(Comp. 1929), sees. 151-414 provides: 

All community ditches or acequias shall for the 
purposes of this article be considered as a cor- 
poration or bodies corporate, with power to sue 
or to be sued as such. 
Parley P. Jones, the president of the Company, testi- 
fied that the assessments paid Mr. Firth between 1936 
and 1939 ‘‘were paid by our community ditch. The 
source of those funds was common contribution of 
labor assessments. * * * [The Company] is not a 
corporate entity. It is a community ditch. It is oper- 
ated by joint efforts of the community. We collect 
labor assessments. Everybody in the community con- 
tributes’ (R, 193). He testified that the residents of 
the valley, at a regular meeting (R. 196), select a com- 
mittee of representatives to manage and control it (R. 
194) and the committee so selected designates from its 
own number a president and a secretary (R. 196). The 
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organization thus described is substantially identical 
with the community ditch whose organization is pro- 
vided for in N, M. Stat. Ann. (Comp. 1929) sees. 151- 
414 through 151-488. For such bodies no charter is re- 
quired; they are not subject to the jurisdiction of the 
Corporation Commission; but under the statute such a 
body is, ipso facto, suable as a corporation. Its mem- 
bers are therefore bound by the 1935 decree. See In 
re Dexter-Greenficld Drainage District, 21 N. M. 286, 
304, 154 Pac. 382 (1915). 

3. The Sunset Canal Company is in any event a de 
facto corporation.—There was a valid Jaw under which 
the Sunset Canal Company could have organized. It 
did organize in 1903 (R. 241). And it has transacted 
since that date, and continues to transact business as a 
corporation (R, 131, 143). It therefore meets the three 
requirements for a de facto corporation. Zalare [rri- 
gation District v. Shepard, 185 U. 8. 1 (1802). 

Therefore, whether viewed as a corporation de jure, 
de facto, or by estoppel, it is clear that the court below 
did not err, as appellants contend (Br. 37-39), when it 
concluded that the Sunset Canal Company in 1935 
‘was, ever since has been, and how is, a corporation 
doing business in the states of Arizona and New 
Mexico”? (R. 148). 

In short, appellants’ second main contention, that 
successors in interest are not bound by the 1935 decree 
is not supported by the law nor by the facts: In the 
first place, appellants are not successors 1m interest and 
cannot plead a defense personal to others. In the second 
place, injunctions may run against and bind successors 
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in interest. And in the third place, all persons who use 
water from the ditches of the Sunset Canal Company 
are bound by the decree determining the diversion 
rights of that Company, for that Company is an ex- 
istent corporation which represented the interests of its 
several members in the 1925-1985 htigation. Inasmuch 
as successors in interest In New Mexico are bound by 
the 1985 decree, the court below did not err ‘in re- 
fusing to permit appellants to prove that the court’s 
order and decree were physically impossible of enforce- 
ment in New Mexico because one-half of the water 
rights adjudicated by said decree are now owned and 
operated by persons who are not parties to this suit” 
(Br. 42-48). 
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The contempt proceeding itself was free from error 


As their third line of attack, appellants in effect 
argue that even if the omginal decree was binding on 
the New Mexico defendants and their successors in in- 
terest, the contempt judgment must nevertheless be 
reversed because of allegedly erroneous rulings and 
orders in the contempt proceeding itself (Br. 40, 41-42. 
44-45, 46-51, 51-53, 538-55). These several objections 
to the contempt proceeding are without merit. 


A. The court did not err in overruling the motion of Parley P. Jones, R. W. 
Brooks, and Rachel Jensen to quash process and service upon them in 
New Mexico as officers of the Sunset Canal Company 

The Sunset Canal Company, as a body corporate, 
and Parley P. Jones, R. W. Brooks, and Rachel 

Jensen, individually, consented to the entry of the 

1935 decree (R. II, Stipulation, p. 6 following de- 
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eree; infra, pp. 71-72). The voluntary submission of 
the company and the individuals to the entry of the 
decree in the first instanee obviates any doubt that the 
Sunset Canal Company and the individuals were then 
subject personally to the jurisdiction of the court. 
This being true, the obligations which the court imposed 
upon them personally were binding upon them even 
outside of Arizona, and the court’s jurisdiction con- 
tinued as to them for all further proceedings involving 
the enforcement of the deeree. Leman v. Krentler- 
Arnold Co., 284 U.S. 448 (1932) ; Aerovox Corporation 
v. Concourse Electric Co., 90 F. 2d 615, 617 (C. C. A. 2, 
1937). The quotation which the appellants rely upon 
(Br. 40) from Robertson v. Labor Board, 268 U.S. 619, 
622 (1925), has no bearing in this proceeding. There, 
Robertson had never been subject to the cowt’s juris- 
diction and the question was whether he might for the 
first time be subjected to the jurisdiction by service of 
process in a different district from that in which the 
court was located. Here the appellants and the Sunset 
Canal Company have subjected themselves to the juris- 
diction of the court for the entry of the decree, and 
are bound under the rule of the Krentler-Arnold case. 
The Supreme Court there held (pp. 454-455) : 

As the proceeding for civil contempt for viola- 
tion of the injunction should be treated as a part 
of the main cause, it follows that service of 
process for the purpose of bringing the respond- 
ent within the jurisdiction of the District Court 
* * * was not necessary. The respondent 
was already subject to the jurisdiction of the 
court for the purposes of all proceedings that 
were part of the equity suit and could not escape 
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it, so as sueeessfully to defy the mjunction, by 
absenting itself from the district. * * * 

In this view, nothing more was required in 
the present case than appropriate notice of the 
contempt proceeding, and that notice the re- 
spondent received. 

Process in the contempt proceedings was served on 
them as individual landowners and also as officers and 
directors of the Sunset Canal Conipany (R. 68-69, 76- 
77). With respect to the appellants in their individual 
eapacity, service upon them, however made, was suffi- 
cient to give them notice of the contempt proceeding. 

The question whether the service upon Parley P. 
Jones, R. W. Brooks, and Rachel Jensen as officers or 
directors of the Sunset Canal Company was sufficient to 
subject the company to the contempt proceeding is not 
an issue presented in tlis appeal, inasmuch as the Sun- 
set Canal Company is not a party to the appeal. It 
has been seen elsewhere (supra, p. 54) that the company 
submitted itself to the jurisdiction of the court at the 
time the original decree was entered, and therefore 
under the doctrine of the Krentler-Arnold case remains 
subject to the jurisdiction of the court below in sub- 
sequent proceedings brought to enforce the decree 
against the Company and its water users. Hence, it is 
apparent that the court’s action in overruling the mo- 
tion to quash the service upon Parley P. Jones, R. W. 
Brooks, and Rachel Jensen as officers or directors of the 
Canal Company has no materiality to the questions 
involved in this appeal. 

It is to be noted that the Sunset Canal Company at 
the time of the alleged contempt and at the time process 
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was served upon its officers was doing business in the 
State of Arizona as well as in the State of New Mexico 
(R. 143). 
B. The appellants are guilty of disobeying the consent decree and of ob- 
structing the execution of the court’s orders 

Appellants contend they have disobeyed no lawful 
decree or command of the court (Br. 46-51). ‘The ques- 
tion whether the 1935 decree was lawful has already 
been discussed (supra, pp. 18-54). The question 
whether the 1985 decree was disobeyed, and in what 
respects, requires a few additional comments. 

The amended petiticn, sworn to by the court’s Water 
Commissioner, alleged that the respondents had failed 
to pay the assessment (R. 52), that the Commissioner 
thereupon closed the main diverting structures and at 
various times told the respondents not to appropriate 
or use any of the water of the Gila River (R. 53); but 
that nevertheless the respondents had appropriated and 
used such water (R. 53, 55). The present appellants 
filed an answer in which they did not deny that they had 
failed to pay the assessment or that the Water Com- 
missioner had told them not to appropriate or use any 
water from the Gila River, and admitted that they had 
since January 1, 1939, continued to use the water of the 
Gila River (R. 86) in contravention of such order. 

On the pleadings before the court, therefore, there 
was an admitted violation of that part of the court's 
order which stated: 

It is further ordered that all expenses of the 
Water Commissioner herein authorized shall be 
paid by the landowners and for that purpose 
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the Water Commissioner is authorized and 
directed to collect 18¢ for each acre of land 
for which*a water right 1s given in the decree. 
* * * ‘It is further ordered that all parhes, 
shall pay their share of the Commis- 
sioner’s expenses in advanee, in two equal 
instalhnents, * * *. Thereafter, semiannual 
payments of equal amounts shall be made on 
the Ist day of January and the Ist day of 
Jule = = (Ry ea): 
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* * * 


This constituted an order on ‘‘all parties’’ to the de- 
eree to pay 13¢ per acre in semiannual imstallnents, 
and this order was admittedly disobeyed by the 
appellants. 

The decree furthermore had authorized the Water 
Conminissioner to make orders, rules or directions in ac- 
cordance with and for the enforcement of the decree (R. 
IT, 112; Br. Appx. iv) and he was further ordered ‘‘to 
refuse the delivery of water from the Gila River to any 
party entitled to divert so long as such diverter remains 
in default in the payment of any of its share of the 
said 13¢ per acre’’ (R. 59). Pursuant to these orders 
the Commissioner directed each of the appellants not 
to use or appropriate any water. This direction was 
clearly for the purpose of implementing the decree. 
The appellants’ continued use of the water in violation 
of this order constituted contempt of the court, not 
only in disobeying the anthorized orders of the Water 
Commissioner but also in obstructing the execution of 
the court’s order that the Commissioner refuse delivery 
of the water to those who had not paid their assess- 
ment. Toledo Co. v. Computing Co, 2c. 599 
(1923); Buck v. Raymor Ballroom Co., 28 FE. Supp. 
119 (Mass. 1939). 
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The decree further enjoined the appellants ‘*from as- 
serting or claiming * * * any right, title or interest 
in or to the waters of the Gila River, * * * except 
the right specified, determined and allowed by this de- 
eree’’ (R. II, 113; Br. Appx. vi). The use of the water 
in violation of the decree and of the orders of the Com- 
nussioner constituted a claim of rights beyond the terms 
of the decree, and was therefore a violation thereof. 
South Butte Mining Co. v. Thomas, 260 Fed. 814, 818 (C. 
C. A. 9, 1919), certiorari denied, 253 U. 8. 486. Nor 
can they defend their taking on the ground that the 
diversions in excess of their adjudicated rights were 
authorized by a New Mexico Commissioner. ‘There is 
nothing in the laws of New Mexico ‘‘requiring a water 
user to take all the water a commissioner might allow 
him.’’ Sain v. Montana Power Co., 84 F. 2d 126, 128 
(Oe. A. 9, 1936). 

Therefore, on the face of the pleadings, there were 
three admitted violations of the 1935 decree and sub- 
sequent orders of the court, namely, a failure to pay 
the assessments, an appropriation and use of water, and 
an assertion of water rights beyond the terms of the 
decree. 

The evidence and the court’s findings disclose still 
other violations of the decree and orders of the court. 
For example, the court’s order of December 9, 1935, re- 
quires the Water Commissioner to prepare and file 
with the court ‘‘a full and complete report, certified 
under oath, showing the daily quantity of water distrib- 
uted to the respective users’’ for each calendar year (R. 
60). The findings show that after the original locks: 
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and recording devices were broken and destroyed the 


Sunset Canal Company refused to provide ‘‘aeccurate 
measuring or atttomatic recording devices, for the use 


of the Water Commissioner, as provided for in the order 
of this Court,’’ and that the company refused to allow 
him access to their recording gauges, or to furnish him 
‘information as to the amount of water diverted from 
the Gila River, by said respondent and delivered to the 
lands under its system during the calendar year 1939,”’ 
and that as a result the Commissioner was unable to 
furnish the court or the parties to the decree ‘‘an accu- 
rate and full report’”’ for 1939 (R. 141-142). 

The evidence also shows, and the court below so found 
(R. 141), that the respondents were contumacious in 
another particular: they caused the locks in the divert- 
ing structures and measuring devices to be broken and 
other locks to be placed thereon. While it is true that 
they did not do the actual breaking, it is clear that it 
was done at their instigation. The record shows that 
the respondents, represented by H. Vearle Payne, 
Henry L. Smith, Hugh Pace, Parley P. Jones and 
Robert Mortensen, went before the Interstate Streams 
Commission and asked for relief from the 1935 decree 
(R. 185, 198, 224). The subsequent acts of the New 
Mexico officials stem from the representations there 
made (R. 225, 227, 132, 232, 234, 240). 


C. The court below did not rule that the burden was upen respondents to 
prove that they were not guilty of contempt 


At the outset of the contempt hearing counsel for the 
respondents argued that since the decree allegedly vio- 
lated was a consent decree in the nature of a contract, 
‘the burden of going forward”’ so as to show that the 
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decree was equitable rested upon the complainants (R. 
167-168). This the court denied, stating that it was 
‘incumbent upon the respondents * * * to show 
cause to purge themselves of the contempt’’ and di- 
rected them to ‘‘proceed’’ (R. 169). This ruling related 
only to the problem presented by counsel for the re- 
spondents and cannot be interpreted as a broad rulmg 
that on all issues of fact, the burden was upon the re- 
spondents to prove that they were not guilty of con- 
tempt. It was merely a ruling that the verified affida- 


vits and the order to show cause established a prima 
facie case and placed upon the respondents the ‘‘burden 


of going forward with the evidence,’’ an entirely dif- 
ferent thing than imposing upon respondents ‘‘the 
burden of proof.”’ 

Even had the court made such a ruling, it was correct 
since upon the pleadings all the defenses set up by the 
respondents were affirmative and therefore had to be 
proved by them. ‘There were, it will be recalled, several 
admitted violations of the decree (supra, pp. 57-59). 
The defenses set up and relied upon by the appellants 
were that for various reasons the decree was invalid 
with respect to New Mexican rights, that because the de- 
eree was not binding on subsequent purchasers of land it 
was unequal in its operation and hence impossible of 
enforcement. The answer further alleged that the di- 
version of water from the Gila River in contravention 
of the deeree did not injure any water rights in the 
State of Arizona. 

The allegations of these answers failed as a matter 
of law to constitute a valid defense (supra, pp. 18-54). 
As the matter stood on the pleadings, therefore, the 
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respondents had admitted facts which constituted a vio- 
lation of the decree, and the burden was on them to 
bring forward any matters which would purge them of 
eontempt. Oriel v. Russell, 278 U. S. 358, 366 (1929) ; 
Cuiting v. Vaw Klee, 252 Wed. 100 (C. Coteeg, 19s) = 
In re Pillsbury, 69 Cal. App. 784, 788, 232 Pae. 125 
(1924). Theirs was the task of proving any matters. 
in confession and avoidanee. Jn re Cashman, 168 Fed. 
1008 (S. D. N. Y. 1909). The rule in contempt pro- 
ceedings in this regard is and should be no different 
from the rule in all other cases whether criminal or 
civil. Jones, Evidence (4th ed., 1938), sees. 179-180, 
and cases therein cited. Therefore, even had the court. 
ruled that the burden was on the appellants to purge 
themselves of their admitted violation of the decree, 
such ruling would have been proper. Furthermore, 
there was no dispute as to the material facts. 


D. The district court properly rejected appellants’ offer to prove that the 
diversion of water in New Mexico did not injure the water users of 
Arizona 

Appellants contend that the court below erred in re- 
fusing to admit testimony that the water, had it not 
been diverted in New Mexico, would have been lost be- 
fore it reached Arizona (Br. 41-42). The district court 
rejected the offer (R. 173) as immaterial since the de- 
eree had been admittedly violated. This holding is 
clearly correct for the question of irreparable injury 
was conclusively adjudicated by the injunction. It is 

well settled that absence of injury is no defense in a 

contempt proceeding. Wyoming v. Colorado, 309 U.S. 

572, 581 (1940) ; ed River Valley Brick Corp. v. Grand 

Forks, 27 N. D. 451, 440, 146 N. W. 876 (1914); 
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Herring v. Pugh, 126 N. C. 852, 857, 861, 36 S. E. 287 
(1900) ; cf. Miller and Luz v. Rickey, 146 Fed. 574, 575— 
576 (C. C. Nev. 1906). In Wyoming v. Colorado, supra, 
the Supreme Court rejected an indentical contention 
saying (p. 581): 
Colorado insists that Wyoming has not been 
injured. But such a defense is not admissible. 
After great consideration, this Court fixed the 
amount of water from the Laramie River and its 
tributaries to which Colorado was entitled. 
Colorado is bound by the decree not to permit a 
greater withdrawal and, if she does, she violates 
the decree and is not entitled to raise any ques- 
tion as to injury to Wyoming when the latter 
insists upon her adjudicated rights. 

None of the eases cited by appellants (Br. 41-42) 
are relevant because the question of violation of a court 
decree in a contempt proceeding was not involved. It 
is submitted, therefore, that the district court properly 
rejected this evidence. 

E. The fine of $100.00 imposed on each respondent was proper 


On January 11, 1939, the court authorized the Water 
Commissioner to employ an attorney in connection with 
the present matter and to advance him $250.00 for his 
expenses and $500.00 as a retainer (Water Commis- 
sioner Firth’s Report for 1939, p. 1; infra, pp. 74-75), 
and in the same order allowed the Water Commissioner 
his expenses 1n connection with the same matters. Sub- 
sequently, on September 18, 1939, the court authorized a 
further advance of $500.00 to be paid to the attorney, 
“the ultimate amount of said attorney fee and expenses 
to be determined by this court’? (Water Commissioner 
Firth’s Report for 1939, p. 2; infra, p. 75). The Water 
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Commiussioner’s financial statement for 1939 shows that 
pursuant to these orders he had paid John C. Gung’, 
attorney, $1,250.00 and had incurred expenses of 
$346.55, totaling $1,596.55 already spent as a result of 
the condemnor’s violation of the injunction (Water 
Commissioner Firth’s Report for 1939, plate 1; infra, 
p. 75). On March 11, 1940, the court adjudged thirty- 
four respondents in contempt of court CR. 1438), and 
ordered thirty-three of them to pay a fine of $100.00 
each to be used in defraying ‘‘the extraordinary ex- 
penses incurred [by the Water Commissioner] im the 
preparation for and prosecution of respondents in these 
proceedings; and for such other expenses as the Water 
Commissioner now has, or may, incur in the administra- 
tion of said decree”’ (R. 146). 

It is well established that the court in an action for 
civil contempt may order a fine to be paid to the com- 
plainant as compensation for the time spent and attor- 
neys fees and other expenses reasonably incurred in 
prosecuting the application for contempt. Toledo Co. 
v. Computing Co., 261 U.S. 399, 428 (1923) ; Cary Mfg. 
Co. v. Acme Flexible Clasp Co., 108 Fed. 873 (C. C. A. 
2, 1801), rit of error dism’d 187 U. 8S, 420s 
Feldman v. American Palestine Line, 18 F. 2d 749 (CC. 
C. A. 2,9927); lyre Toft, 11 Fed. 463 (ia ae 
1881). The amount to be so allowed lies in the discre- 
tion of the court and its determination will not be set 
aside except for abuse of discretion. Board of Trade 
of Chicago v. Tacker, 221 Fed., 305 5¢@ iG Ase 
1915). Although the Christensen case,** quoted in the 


14 Christensen Engineering Co. v. Westinghouse Air Brake Co., 
135 Fed. 774 (C. C, A. 2, 1905). 
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appellants’ brief (Br. 52-53) held that this determina- 
tion could be made only upon actual proof of the ex- 
penses of litigation, the decision in that case (p. 782) 
recognized that such a doctrine was not adhered to in 
other jurisdictions. Moreover, the subsequent case of 
Norstrom v. Wahl, 41 F. 2d 910 (C. C. A. 7, 1930) also 
cited in the appellants’ brief (Br. 53), after discussion 
and quoting the Christensen decision, repudiated its 
doctrine, stating (p. 914): 
In the very nature of things courts should be 
able to reach a fair conclusion as to the amount 
of ordinarily necessary costs and attorneys’ fees 
to be awarded in such a case. We believe that 
in this simple and, to say the least, quite informal 
proceeding an award to appellee of $250 for its 
necessary costs and attorneys’ fees incurred in 
the District Court would be fair compensation. 

To the same effect is the decision of this Court in 
Union Tool Co. v. United States, 262 Fed. 481 (C. C. A. 
9, 1920). 

In the present case the court was particularly able 
to determine reasonable costs and attorneys’ fees since 
it was fully conversant with the progress of the case 
and was to determine the ultimate fees and expense. to 
be allowed the Water Commissioner and his attorney. 
Lhe fact that $1,596.55 had alveady been laid out in 
the preliminary stages of the case indicates that $3,- 
300.00 was not an unreasonable figure to allow for the 
total expenses incurred in prosecuting this contempt 
appheation. It is obvious that each of the respondents 
separately caused over $100.00 of these expenses. The 
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cost of bringing separate contempt proceedings against 
each respondent would not vary substantially with the 
amount of water wrongfully taken by any one of them. 
In a joint action against all the respondents it would 
have been impossible to show which items of the expense 
involved in the proseciition were allocable to the viola- 
tions of each person separately. Tor this reason it was 
proper for the court to apportion the total expenses 
equally among all the respondents by imposing on each 
a fine of $100.00. 
I’. The court acted properly in fining the appellants rather than 
imprisoning them 

As set forth supra (pp.57-60) the contempt consisted 
not only in the respondents’ failure to pay the 1939 
water assessments but also in taking and using water 
after the Water Cominissioner had shut the locks and 
ordered them not to use any water, and also in laying 
claim to water rights in the Gila River over and above 
those established by the consent decree. Any one of 
these latter acts were affirmative violations of the decree 
and warranted the court in imposing a remedial fine for 
the benefit of the complainant, Gompers v. Bucks Stove 
d& Ranye Co., 221 U.S. 418, 443-444 (1911). 

Even had the contempt lain solely in the appellants’ 
failure to pay the water assessment, however, it was 
proper for the court 10 order a remedial fine to reim- 
burse the complainant for his outlay in prosecuting the 
contempt proceedings. Section 385 of 28 U. 8. C. (86 
Stat. 1163) provides: 

The said courts shall have power * * * to 


punish, by fine or imprisonment, at the discre- 
tion of the court, contempts of their authority. 
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Section 387 of the same title (88 Stat. 7388) similarly 

provides : 
If the accused be found guilty, judgment shall 
be entered accordingly, prescribing the punish- 
ment, either by fine ov imprisonment, or both, 
in the diseretion of the court. Such fine shall be 
paid to the United States or to the complain- 
ais "=, 

These statutes expressly authorize the court to exer- 
cise its choice in selecting the appropriate form of pun- 
ishment. While in a civil contempt action the punish- 
ment must be remedial, either fine or imprisonment, 
whichever is appropriate to the situation, is available 
to the court. In Feldman v. American Palestine Line, 
18 F.2d 749 (C. C. A. 2, 1927) the court punished a 
failure to obey a money decree by imposing a fine of 
$1,500.00 to reimburse the complainant for his expenses 
and attorneys’ fees incurred in prosecuting the con- 
tempt action. 

In the present case the appellants’ failure to pay the 
water assessment caused the Water Commissioner sub- 
stantial expenses of litigation. It 1s proper that these 
expenses should be defrayed by the persons responsible 
for their incurment. The fine will also have the inei- 
dental effect of discouraging further failure to pay the 
assessment. 

The fact that this proceeding was being used by the 
respondents to test the validity of the consent decree 
made it inadvisable to punish them by the drastic 
remedy of imprisonment, particularly in view of the 
hikelhood that an appeal would be taken. No conten- 
tion was made by the respondents during the trial that 
imprisonment was the sole remedy. In fact counsel 
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for the respondents made the contention that smee 
this was an action for civil contempt, the only pun- 
ishment that could be meted out was a compensatory 
fine (R. 206). While it is the appellees’ contention 
that imprisonment was also an available remedy to en- 
foree the payment of the water assessment, it is clear 
that the imposition of the compensatory fine was proper 
under the circumstances. 
CONCLUSION 

It has been shown that the 1935 decree on which the 
contempt proceedings were based was valid and bind- 
ing on the New Mexico defendants and their succes- 
sors, that the appellants have disobeyed the 1935 decree 
and the lawful orders issued thereunder, and that the 
contempt judgment itself is free from error. It is 
therefore respectfully submitted that the judgment of 
the court below should be affirmed. 


NormMan M. LiI?rvett, 
Assistant Attorney General. 
Frank I. FLYNN, 
United States Attorney, 
District of Arizona. 
H. 8. McCuskey, 
VERNON L. WILKINSON, 
W. Ropert KOERNER, 
Attorneys, Department of Justice. 
GERAINT HUMPHERYS, | 
District Counsel, 
United States Indian Field Service, 
JOHN C. GUNG’L, 
Of Counsel. 
SEPTEMBER 1940 


APPENDIX 


DECREE 
VI 
[R. I, p. 86] 


That plaintiff has and owns rights in the waters of 
the Gila River, and in and to the use of said waters, as 
follows: 


* * % * *% 


(5) [R. II, p. 105] The right, as of the date of priority 
of not later than June 7, 1924,—and for the purposes of 
this decree and for them only as of said date—to store 
the waters of the Gila River in the San Carlos Reservoir 
of the aforesaid San Carlos Project by means of the 
Coolidge Dam (said Reservoir and Dam being situate 
within the San Carlos Indian Reservation) to the extent 
of the full 1,285,000 acre-feet capacity of said Reservoir 
at all times when said waters are available above said 
dam for such storage under the aforesaid priority ; and 
the right in that relation to accomplish and control the 
release from said reservoir of the waters so stored and 
thus reduced to ownership, and to conduct the same 
down the channel of the Gila River to the Ashurst- 
Hayden and Sacaton diversion dams of the San Carlos 
Project and there to recapture and divert, and control 
the diversion of, the same by means of said dams for 
conveyanee in the canals leading therefrom to the above 
described 100, 546 acres of the lands of said Project for 
the reclamation and irrigation thereof, and for the sup- 
plementation of amounts available therefor at said dams 
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from the natural stream flow under plaintiff’s rights as 
same are decreed herein, and for State and Federal 
purposes under act of March 7, 1928 as hereinbefore 
described. 
* * * ae * 
Al 

[R. II, p. 112] That the lands within the Gila River 
watershed for the irrigation of which rights are decreed 
herein are arid or semi-arid in character and require 
inrigation in order that crops of value may be produced 
thereon; that except as herein specifically provided no 
diversion of water from the natural flow of the stream 
into any ditch or canal for direct conveyance to the 
lands shall be permitted as against any of the parties 
herein except in such amount as shall be actually and 
reasonably necessary for the beneficial use for which 
the right of diversion is determined and established by 
this Decree, to wit: shall be made only at such times 
as the water is needed upon their lands and only in 
such amounts as may be required under the provisions 
hereof for the number of acres then being irrigated ; 
that in cases where by this Decree water is allowed to 
be diverted by and through any ditch by the owner 
thereof for another party, the terms of the contractual 
relations existing between them are not intended to be 
determined herein; that wherever the total area under 
a particular canal is decreed more than one water right, 
each having the same or different priorities or in its 
different parts having different rights and priorities, 
the total area may have used upon it all of its several 
rights in the order of their priorities, subject only to the 
requirement that no greater net draft on the stream 
be made than if each right in the order of its priority 
were used only on the particular lands for which it was 
originally acquired or reserved; * * * 


i 
fR. U, p. 1 following decree] 


STIPULATION FOR AND CONSENT TO THE ENTRY OF A FINAL 
DECREE IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF ARIZONA IN, THE CASE OF UNITED STATES OF 
AMERICA VU. GILA VALLEY IRRIGATION DISTRICT, ET AL. 


Come now the parties hereto, either in person or by 
their solicitors, and inform the Court that they have 
reached a settlement of the issues in this cause and have 
adjusted and settled their respective claims as between 
each other; that they have set up in the within and 
foregoing decree the respective rights of all parties 
hereto, and request the Court to adopt said decree as its 
finding herein and that it be entered as its final decree 
in this cause, settling and adjudicating the rights of 
the parties hereto. 

For the United States of America, 

HoMeErR CUMMINGS, 
The Attorney General. 
Haro L. ICKEs, 
The Secretary of the Interior. 
Ciirron MatHews, F. HE. FLYNN, 
Clifton Mathews, Esq., 
United States Attorney, 
Solicitors for the plaintiff. 
June 24, 1935.—April 11, 1935. 


* % * ae * 
[R. 2, pp. 6-7 following decree] 


H. A. Exuiort, by A. R. Lyncu, 
ae hi LYNCH, 

H,. A. Elliott and A. R. Lynch, Solicitors for 
the following defendants: * * * 
R. W. Brooks; * * * Carl M. Don- 
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awldson; * * * Byron Hiei. 
ee ES. Gale; SG ale san 
Hatch; * * * Rachel Jensen; R. T. 
Johns; * * * John B. Jones; Mary 
Jane Jones; Parley P. Jones; T. V. Jones; 
Wallard “EH. Jomhes; * * * Auman, 
Lint; * * * Po ©. Wei eee 
Fenley F. Merrill; Orson A. Merrill; 
“+ * (Haus MM of t en Ss © 1; aaa 
Nancy O. Pace; "* * “ HC aiarae: 
* * * Junius E. Payne; Leslie B. 
Payne; * * * Ralph Ricwamdscon, 
= * © Orson J. Rec h ons: 
School District No. 2, County of Hidalgo, 
State of New Mexico; * * * Henry 
L. Smith; * * * Florence R. Swof- 
ford; Sunset Canal Company; * * * 
B. Y. Whipple; * * * J. E. Payne, 
Trustee, Church of Jesus Christ of Latter 
Day Saints; * * * Milton N. Buses 
»~ * * Mawes Larceny a R. 
ikichens; ~ * * ene ors. and 
E. ie ckeon! 
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FourtH ANNUAL REPORT 


Distribution of Waters of the Gila River by C. A. 
Firth, Gila Water Commissioner to the United States 
District Court in and for the District of Arizona, 
G39 

LETTER OF TRANSMITTAL 


SAFForD, ARIZONA, Mebruary 12, 1940. 
No. E-59—Globe 


Re: Unirep States or AMERICA vs, GILA VALLEY Ir. 
DISTRICT 


Honorable ALBERT M, SAMES, 

Judge, United States District Court, Tueson, Ari- 
zona. 

Dear Sir: T submit herewith the Fourth Annual Re- 
port in the above cause on distribution of waters of the 
Gila River, tabulations of hydrometric data, and analy- 
‘sis of expenditures for the calendar year 1939. 

Very truly yours, 
(SS) 3¢. 4. ini, 
C. A. Firth, 
Gila Water Commissioner. 
STATE OF ARIZONA 
County of Graham, 

I, C. A. Firth, Gila Water Commissioner, hereby cer- 
tify that the following is a true and correct record of 
distribution of waters of the Gila River for the calendar 
year 1939, to the best of my knowledge and belief ; fur- 
thermore, that the Financial Statement submitted 
herein is a true and aceurate record of all receipts and 
disbursements for the calendar year 1939. 

(Signed) CC. A. Firru. 


SS. 
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Subseribed and sworn to before me this 12th day of 
February 1940, 
[SEAL] (Signed) Mirrruk Hotman, 
Notary Public. 
My commission expires February 27, 1940. 


AUTHORITY 
{ Report, p. 1] 


In the District Court of the United States in and for 
the District of Arizona 


THE UNITED STATES OF AMERICA 
US. 
GILA VALLEY IRRIGATION DISTRICT, ET AL. 


No. E-59-Globe 
ORDER AUTHORIZING EXPENSES 


A petition having been heretofore filed in this cause 
by Charles A. Firth, Water Commissioner, praying an 
order of this court for permission to employ an attorney 
to advise him as to his rights as such commissioner 
under said decree relative to New Mexico State Officials 
taking possession of the distribution of the waters of 
the Gila River in New Mexico, and such other advice 
as he may require from time to time in relation to the 
interpretation of said decree relative to his duties as 
such water commissioner, and until the further order of 
this court, the said appointment to date from January 
2, 1939, and for additional expenses of said water com- 
missioner as set forth in said petition; and it appearing 
to the Court that it is necessary and proper that said 
commissioner be authorized to incur said expenses for 
the purposes set forth in said petition ; 


() 


1? IS THEREFORE ORDERED, ADJUDGED 
and DICCREED that said Water Commissioner be and 
is hereby authorized to employ said Attorney for said 
purposes and to advance said attorney the sum of 
$250.00 for his expenses in connection with said matters 
and the sum of £500.00 as a retainer, the ultimate 
amount of said attorney fee for said services to be de- 
termined by this Court. It is further ordered that said 
Charles A. Firth, Water Commissioner, be allowed his 
expenses in connection with the above matters in addi- 
tion to the allowance for his expenses heretofore made 
bv this Court. 

(Signed) AtrBert M. SAMES, 
Judge, United States District 
Court for the District of Arizona. 
Dated Tucson, Arizona, January 11, 1939. 


EXCERPT OF COURT ORDER OF SEPTEMBER 18, 1939 
[ Report, p. 2] 


The Court authorized * * * $250.00 expenses 
and $250.00 retainer to be paid attorney as advance, 
* * * the ultimate amount of said attorney fee and 
expenses to be determined by this Court. 


FINANCIAL STATEMENT FOR 1939 
[ Report, Plate 1] 


* * *& *& % 
DISBURSEMENTS 
% + % % % 
John ©. Gung'l, Attorney (U. S. Court Order 1/[11]/39 & 8/18/39) : 
RECA Claas ae een eGo UMMM I ae Bre uk $750. 00 
V SYS Y QIU ee 500. 00 
; 1, 250. 00 
C, A. Firth, Special Expense (Court Order 1/11/39) _---__-_____- 346. 55 
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